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IT PAYS TO CHECK 





OW 
és Wale 


NE QUART (' gallon) per 

minute is the standard low 
flow test rate for %” meters. An easy 
way to check it on your test bench is 
by running it into a quart bottle. If 
the bottle is filled in less than a min- 
ute, the rate is too high. 








T WILL PAY YOU to check 

this often, because it is at this 
flow that the sensitivity of the meter 
really shows up; and it has been 
proved that 13% of the water passed 
through a 5%” meter is at about 
this rate of flow. If your meter does 
not test at least 90% at '4 gallon per 
minute, you may be losing revenue 
that will more than pay for the cost 
of repairs. Many water departments 
have discovered this, and are now 
getting the benefits in dollars and 
cents. 








NEPTUNE METER COMPANY ¢ 50 West 50th Street ¢ New York 20, N.Y. 
Branch Offices in CHICAGO, SAN FRANCISCO. LOS ANGELES, PORTLAND, ORE., 
DENVER. DALLAS, KANSAS CITY, LOUISVILLE, ATLANTA. BOSTON. 

Neptune Meters. Ltd.. Long Branch, Ont.. Canada 
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3 UEL conservation is an ur- 


gent duty in our strict pro- 
gram of war economy. Every public service corporation, 
as a part of its war effort, is educating the consumer to elimi- 
nate waste of gas or any other fuel. One effective means of 
assuring the utmost efficiency in the use of natural, manu- 
factured, or Butane gas is to advise—on household, com- 
mercial, and especially industrial appliances—the use of a 
dependable pressure regulator. Every Barber Regulator is 
a mechanically perfected device, carefully built of the finest 
materials. Recommend Barber Regulators for constant out- 
let pressure. They are securing improved appliance service 
and important economies on thousands of installations today. 


Barber is now busy on war equipment for our combat 
forces. For certain essential uses, our regular line of burners 
and regulators is being supplied. After Victory, Barber 
quality products will, as before, be available to all. 


BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


BARGER paessune MEGULATORS 


Barber Dioien For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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That famous RIGID housing pense, no tools out of service, fewer 
arantee assures you far more gnpares needed. You'll like also the 
han replacement of the housing adjusting nut in open housing that 


ee if it ever breaks or warps. It : : . . 
eage S$ spins easily to pipe size— 
heans that millions of these always sp y PIP 


enches in service have proved and the handy pipe scale on hook- 

hat nothing goes wrong with the jaw—and the comfort-grip I-beam 
ousing—and the wrench stays on handle. Keep work up, costs down 
he job. No housing repair ex- —ask your Supply House. 


Elyria, Ohio, U. $. A. 
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. Pages with the Editors 


HE opening article in this issue by a mem- 

ber of our own editorial staff, FRANcIS 
X. WELCH, represents the latest of a series of 
annual attempts to appraise the Washington 
picture in terms of utility developments dur- 
ing the coming year. This time Mr. WeLcH 
has drawn for himself a pretty tough assign- 
ment—with the war and everything. That’s 
what he thought last year. But as we glance 
back over his article in the FortNicHTLY of 
January 7, 1943, he didn’t do so badly. 


As a matter of fact, while Mr. WELcH was 
going into his annual act of putting on his 
prophet’s cap, polishing the dust off his crystal 
ball, and preparing a report of what the New 
Year has in store for the utilities from the 
viewpoint of the nation’s capital, we did a 
little back checking on that article last Janu- 
ary and found that he had a pretty good 
batting average for 1943. 


HE predicted a more conservative Congress, 
a more discreet administration, more difficult 
operating conditions, more taxes, less man 
power, and less materials, and raised some 
question as to whether Mr. McNutt would 
finish out the year 1943 entirely happy in his 
job as man-power czar. If Mr. WeEtcH has 


HERBERT COREY 


Could the Federal government take over an 
entire state for a national park? 


(SEE Pace 12) 
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half as good luck on his 1944 forecast, he 
should be entitled to keep his card as a work- 
ing member in good standing of the prophets’ 
union. 


For the New Year, Mr. WELcH finds pretty 
much a continuation of the same picture, com- 
plicated by the dynamic possibilities of a vic- 
tcry over Germany and a critical national elec- 
tion. Yet he manages to emerge with a some- 
what enigmatic conclusion that things might 
be a great deal worse for the utilities, We 
were brought up short, however, by one of 
his forecasts—the one about the easing in 
certain lines of civilian supply after next May, 
— “more canned vegetables and whis- 

ey.” 


As a confirmed addict of spinach, we can 
hardly wait! 


¥ 


CCORDING to a year-end statement by Pres- 

ident C. W. Kellogg of the Edison Elec- 
tric Institute, 1943 has certainly been a proud 
and successful year for the electric utility 
industry. From the construction of camps 
to the production of munitions, ships, and 
planes electric power has played its indis- 
pensable part. Not once has it been too little 
or too late. This, despite the fact that since 
September, 1939, when the Germans invaded 
Poland, total output of electric utility plants 
in the United States has grown from 126,000,- 
000,000 kilowatt hours per year to 221,000,- 
000,000, an increase of 75. per cent, while gen- 
erating plants have increased 25 per cent. The 
text of Mr. Kellogg’s statement appears in 
this issue, page 43. 


CerTAINLy, Mr. Kellogg’s figures are as- 
tonishing in themselves, But they raise the 
question of how much toll this terrific utiliza- 
tion of generating capacity (and the same 
thing is doubtless true for gas and télephone 
facilities) is taking out of the utility proper- 
ties; how much depreciation and deferred 
maintenance; how much pressing need for 
new construction to relieve the hard-pressed 
reserves. It seems obvious that utilities will 
enter the postwar period — and by that we 
mean the period after the German defeat— 
with a backlog of deferred construction which, 
as Mr. WELcH pointed out in his article, 
should help to bridge the gap in our national 
economic transition from war to peace. 
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TYPICAL RESULTS 


from a 


RILEY 
Steam Generating Unit 


Actual Results Almost Always 
Exceed Guaranteed Performance 


Actual Guaranteed 
Efficiency 89.1 % 87.2 % 
Loss M in fuel 29 18 
Loss due Hydrogen. 3.54 
Loss M in Air : ‘ 
Dry Chimney Loss... 5. 5.80 
Other Losses ; 2.70 


Above results are from the pulver- 
ized coal fired Riley Steam Generating 
Unit Illustrated. 


Steam Capacity, 330,000 Ibs./hr. 
Steam Pressure, 900 lbs. at Super- 
heater Outlet. 


Steam Temperature, 905°F. 
Typical Riley Steam Generating Unit. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA WASHINGTON, D. C. BUFFALO CLEVELAND DETROIT SEATTLE 
ST.LOUIS CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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PAGES WITH THE EDITORS (Continued) 


ERNEST CLIFFORD POTTS 


The power to levy taxes is bringing Wash- 
ington public utility districts unwelcome 
attention. 


(SEE Pace 17) 


7 is certainly not too early to give some 
thought to an orderly program for recon- 
verting our various business enterprises to 
normal peace-time operations in proper season. 
This suggestion is broader than what is 
usually meant by that overworked and abused 
phrase “postwar planning”—which has come 
to mean, in so many cases, a combination of 
pipe dreams and whispering hopes. 


Just as important as the golden cloud fu- 
ture that some of the professional postwar 
planners are peddling, is the more immediate 
problem of getting our business affairs back 
to somewhere near their normal tempo of 
peace-time operation before the war even 
broke out. Ina somewhat facetious sense, one 
might almost say that we need a little practical 
“prewar planning” for the postwar period, 
more than we need some of the grandiose 
“postwar planning” itself. Let’s think about 
getting the old place cleaned up and _ ship- 
shape, before we dream about throwing par- 


ties. 
y 


W?* were intrigued by the title of the ar- 
ticle in this issue by Herpert Corey, 
the Washington author and newspaper corre- 
spondent, who tells us about the law in 
“Jackson’s Hole.”’ We have entered the name 
of “Jackson’s Hole” in our book of pictur- 
esque place names, along with Medicine Hat, 
Alberta; Sad Dog, Missouri; Santa Claus, 
Indiana; and Kelly’s Stew, Alberta. It’s too 
bad that our Babbitt’s passion for euphemism 
is slowly destroying these hearty landmarks 
of individualism. In our native city of Wash- 
ington, for example, we used to have such de- 
lightful neighborhood names as Skunk Hol- 
low, Foggy Bottom, and Swampoodle, which, 
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alas, have given way under the eroding pres- 
sure of real estate promotion to such flat (and 
often somewhat fraudulent) euphonies as Mt. 
Pleasant, Alta Vista, Cleveland Park, and so 
forth, 

od 


RNEST CLIFFORD Potts, whose article on 

the troubles which the Washington public 
utility districts are having, begins on page 17, 
was formerly a high school teacher in Ne- 
braska, following his graduation from Doane 
College (BA) in that state. After a “dust 
bowl” experience, he went westward to join 
the Boise (Idaho) Statesman, and then served 
on the staff of the Portland Oregonian for 
eleven years as reporter and assistant city edi- 
tor, and financial editor. He is presently the 
financial editor of the Oregon Voter. 


Ae the important decisions preprinted 
from Public Utilittes Reports in the back 
of this number, may be found the following: 


THE Massachusetts Department of Public 
Utilities discusses, and rules upon its jurisdic- 
tion to order, a refund of the difference be- 
tween charges collected from a customer under 
an established rate schedule and lower charges 
which would be applicable under a newly filed 
schedule of which the customer did not receive 
personal notice. (See page 1.) 


A MUNICIPALITY’S power to regulate the op- 
eration and service of a utility through the 
instrumentality of franchise conditions .was 
ruled upon by the California commission, 
which distinguished between the power of mu- 
nicipalities to impose restrictions on the use of 
their streets and the regulation of utility opera- 
tion and service. (See page 29.) 


THE United States Circuit Court of Ap- 
peals, in reviewing orders of the Federal 
Power Commission fixing capitalization of a 
federally licensed power project, considered 
such matters as the licensee’s right to a fair 
value appraisal, conclusiveness of commission 
findings, net investment in the project, as well 
as original cost of properties purchased or con- 
solidated. (See page 40.) 


THE Federal Power Commission, in con- 
ducting a proceeding relating to accounting en- 
tries of a licensee under the Federal Power 
Act, passed upon such entries as promotional 
expenditures, financing costs, write-ups in con- 
nection with intercompany transactions, inter- 
est during construction of the power project, 
funded debt expenses, retirement items, organ- 
ization expenses, and legal expenses. (See 
page 55.) 


THE next number of this magazine will be 
out January 20th. 
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Vulcan provides clean heat transfer surfaces to 

the Combustion four-drum, bent-tube, £00,000 

Ib. per hr., pulverized coal-fired boiler which serves 

this new 40,000 kilowatt, 900 Ib. per sq. in. 
Southern plant. 


Chickasaw becomes another in the long list 
of plants depending on VULCAN Soot Blow- 
ers to assure highest heat transfer, real steam 
economy and freedom from _ frequent 
servicing. 


The advanced design, HyVuloy and Vulite 
intimate contact bearings, HyVuloy elements 
and VULCAN'S Model LG-I are guarantees of 
efficient, trouble-free operation in ANY plant. 


Remember that whatever the characteris- 
tics of your boiler and setting, fuel, or load, 
Vulcan engineers will be glad to solve any soot 
blower installation and operating problem 
involved. 


'ULCAN SOOT BLOWER CORP., DUBOIS, PA. 
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ALEXANDER F, WHITNEY 
President, Brotherhood of 
Railroad Trainmen. 


Hatron W. SUMNERS 


U. S. Representative from Texas. 


EpitorIAL STATEMENT 
The Wall: Street Journal. 


Henry A, WALLACE 
Vice president of the 
United States. 


CLAUDE F, Pack 
President, Home State Bank, 
Kansas City. 


EpDITORIAL STATEMENT 
Knoxville Journal. 


Harotp G, Moulton 
President, Brookings Institution. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





“The only bargaining power labor or anyone else has 
with political administrations and legislators is votes, and 
money to spend to organize and influence these votes.” 


bs 


“It is axiomatic in our system of government, that he 
who controls the purse strings, controls. We are using 
that control to centralize power, move it away from the 
people. We are using it to strengthen bureaucracy.” 


* 


“The people of this country will win this war. Once 
it is won, they will not be in a mood to wait for someone 
{o arrange matters in conformance with some geometrical 
pattern. They have plans of their own.” 


> 


“Selfish interests with large capital reserves are ready 
to buy in at panic prices our mines, our factories, and 
our farms. To this end they are preparing to dominate 
the labor, the agricultural, and financial policies of this 
country.” 


¥ 


“A few years ago most people took it for granted the 
government going into business of lending money was 
a temporary episode due to a great emergency. The 
emergency is long since past, but the activity of the gov- 
ernment as a money lender continues to grow.” 


¥ 


“Labor, management, and capital have had many 
quarrels in the course of working out the economic des- 
tiny of this country but on one thing they appear to be 
agreed—-they want private enterprise preserved as the 
basis of this country’s economy.” 


ad 


“The task of achieving a balanced budget and pro- 
viding at least a modest sinking fund for debt retirement 
will not be easy at best. A clear recognition of the fun- 
damental importance of achieving financial stability is a 
step in the right direction, for it is certain that unless 
we are determined to balance ‘the budget we shall never 
do so. We must not lose sight of the fact that without 
government financial stability there can be no security for 
savings.” 


12 
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Wherever men are in action—in submarine or foxhole, 
in the Mediterranean or the Pacific—they must eat. 


A vast, complex mechanism of supply, transport and 
distribution is required to provide tons of meat, vege- 
tables, dairy products and other foods for our armed 
forces all over the globe. 


The purchase, handling and distribution of all this 
food are sciences entailing a tremendous amount of 

\ : paper work—stock records, inventories, budgets and 
Norden Bombsights other records familiar to quartermasters. 


Years of experience in precision manufacturing : Pee ® i 
are enabling Burroughs to produce and deliver From the war’s beginning Burroughs has been privi- 


the famous Norden bombsight—one of the most leged to provide a great many of the figuring and 
Precise instruments used in modern warfare. gf * ° 

Rs! : ; statistical machines which handle the figure work so 
New figuring and accounting machines are also ‘. s . A : 
being produced by Burroughs for the Army, Navy, vital to this scientific planning. 
U. S. Government and other enterprises whose 


j needs are approved by the War Production Board. BURROUGHS ADDING MACHINE COMPANY e DETROIT 


* bal 


ee * 


‘mae Burroughs 


GURING, ACCOUNTING AND STATISTICAL MACHINES « NATIONWIDE MAINTENANCE SERVICE e BUSINESS MACHINE SUPPLIES 
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14 REMARKABLE REMARKS—( Continued) 


Siwney HiLLMAN 
President,» Amalgamated Clothing 
Workers. 


Rosert M. WEMENHAMMER 
President, Cosgrove Coal 
Company. 


Stuart CHASE 
Writer and economist. 


Rosert S, LyNp 
Professor of Sociology, Columbia 
University. 


H. Streetr BALDWIN 
U. S. Representative from 
Maryland. 


Tuomas E. DEWEY 
Governor of New York. 


Excerpt from report of 
Economic Policy Commission, 
American Bankers Association. 


“We must have from Congress a mandate that there 
will be full employment when peace comes. If we can 
do it in war time it is silly to say we will have no jobs 
in peace time. Let private industry take care of all em- 
ployment if it can.” 


¥ 


“We have coal to last us over a thousand years, oil for 
perhaps one generation, and natural gas for perhaps two, 
Water power may appear inexhaustible, but economically 
it can furnish only a small part of the national energy 
requirements.” 


ca 


“If the national debt is all internal, as ours is, the 
nation can hardly go bankrupt. The American people 
are on both sides of the balance sheet. Nations do not 
hand themselves over to outsiders in settlement of in- 
ternal debts. Indeed, they do not hand themselves over 
in settlement of external debts.” 


> 


“Great Britain is moving toward national economy 
planned and run by big business cartels and the United 
States can follow her to the fascistic union of govern- 
ment and business. At present it looks like labor will get 
the runaround from both, because the American Fed- 
eration of Labor has pledged a return to free enterprise.” 


- 


“.. I say to you, become politicians. Unless you are 
willing as businessmen and taxpayers to give a big portion 
of your time, without thought of personal gain, to public 
affairs this democracy as we have known it is to end. 
Make public life and public affairs a big part of your 
business. Be well informed. Accept your duty and obli- 
gations as a citizen and nip bureaucracy’s spread.” 


w 


“The simple truth is that we must make up our minds 
that we are going to have a free society here in these 
United States and resolutely set out to create the con- 
ditions under which it can exist. We must not pretend 
to fight a war for freedom while planning to scuttle the 
free system as soon as the war is over. Not only must 
we make up our minds, but we should unite in our pur- 
pose.” 


= 


“Basically, stable money is possibly only with stable 
national economies. Toward this goal the United States 
must lead the way. The first requisite for any genuine 
progress toward stabilization is a stable dollar free of 
all exchange restrictions, a dollar in which the world has 
full confidence. Regardless of the standards adopted, or 
the organization set up, some strong currency must in 
fact be the main steadying influence. So far as can now 
be foreseen the foundation currency must be the dollar.” 
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As you seek Quality and Service - re- 
member that R&IE has been a specialist in 
the problems of Indoor and Outdoor Switch- 
ing Equipment for over thirty years. 


Shown here is a normal production 
line of Hi-Pressure, Self-Cleaning -Contact 
Switches, possibly on the way to some War 
Production center. 


The flashover test, shown at the top, is 
one of the several methods used to check 
design and performance. 


This same production may be serving 
he Load Tests made during de- you some day when peace-time reconstruc- 
elopment, during production, and tion calls for a broader application of re- 
After years of service, demonstrate liable switching equipment. 
hat Hi-Pressure Contact Switches 
arry their rated load year in and R&IE will continue to specialize in the 
year out under all service conditions making of this equipment long after the 

& present War-time emergency. 


RAILWAY and INDUSTRIAL ENGINEERING COMPANY 


GREENSBURG, PA. ... In Canada—Eastern Power Devices Lid., Toronto 
Cooperating 100% with the War Effort 
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Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 
Rack Rakes 

Trash Racks 

Valves—Pipe Line and Penstock 












NEWPORT NEWS SHIPBUILDING J 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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A CENTRAL HEATING PLANT 
+ Ric-wiL CONDUIT 


Outstanding among the advantages of Insulated Pipe Conduit provides the most 

community planning are the benefits gained easily installed, dependable, economical 

from central heating—making it possible to and efficient system of heat distribution— 
SOLER purchase heat as a commodity like gas, elec- proven by more than a thousand miles of 
oA tricity or city water. Ric-wiL Prefabricated all types now in service. 


DVANTAGES OF CENTRAL HEATING WITH Ric-wil PREFABRICATED CONDUIT 
CONSTRUCTION ADVANTAGES: SERVICE ADVANTAGES: 


Savings of 15% or better in overall fuel consumption. 
Elimination of furnace or boiler tending by consumer. 
Promotes cleanliness in buildings heated. 

Provides extra room in building basements, 
Decreases fire and explosion hazard. 

Reduces smoke and soot, provides cleaner, healthier 
community. 

Eliminates private coal delivery and ash removal. 


@ Conduit furnished complete with prefabricated field 
accessories. 

® Prefabrication minimizes field work. 

@ Conduit is accommodated in narrow, shallow trench. 


@ Little or no interference with other construction. 

@ 21-ft. lengths for speedy installation. 

@ All-weld construction provides durable, watertight 
system. 

@ System is efficient, dependable, maintenance-free. @ Gives uniform, clean heat quickly, whenever needed. 


.) 
s 
@® Minimum excavation and backfill. : 
. 
e 
e 


Write for detailed information on Ric-wil. Conduit for central heat distribution. 


E iF INSULATED PIPE CONDUIT SYSTEMS 
IC-WI THE Ric-wiL COMPANY - CLEVELAND, OHIO 


ENTS IM PRINCIPAL CiTIE 
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BUILDING WIRE - IMPERIAL NEOPRENE JACKETED PORTABLE CABL 


CRESCENT 


PERMACORD 
Heavy Duly Portable 
CORDS «ad CABLES 


CRESCENT PERMACORD is a tough, flexible, 
heavy duty portable cord or cable for use on IN- 
DUSTRIAL portable drills, appliances, construc- 
tion and mining machinery and welding equipment. 


Duralle 


The flexible rubber-insulated copper conductors are en- 
closed in a protective jacket of rubber, vulcanized to an outer 
covering of heavy, impregnated, hard-twisted Seine twine. 
This construction gives maximum flexibility and protection 
from abrasion, crushing, heat, oils, greases and weathering. 
PERMACORD is made in sizes from #18 AWG to 1,000,000 
CM, as well as in standard sizes of WELDING CABLE. 


SERVICE ENTRANCE CABLE 


at 
a 
i] 
y S§ * a 
Proven in Seruice 
PERMACORD has been used for years principally by steel 
mills and mines for their most severe portable cable. jobs. 


Crescent Insulated Wire & Cable Co. 


Trenton, N. J. 
MORED CABLE : RUBBER POWER CABLES : VARNISHED CAMBRIC CABLES 
This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 
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TWO NEW DIEBOLD PRODUCTS 


1RI-DEX 


» Ideal for machine or hand posted 
>) 4 records. Thousands of records, with 

three-way visible margins, are at the 
operator’s finger tips. Sectional and 
manifold models in a wide range 
of capacities, and accommodating 


ey Be ~~ "] ae 
a ij AN | cards of any size from 3x5'to 15x12 
: ae 


The advantages of bound and loose CA’ 
leaf books plus visibility. A method 
' of record-keeping that is preferred 
by many because of the convenience 
See | of portability, ease of operation and 
' the adaptability to record forms of 
all types and sizes. 


WORTHY COMPANIONS TO 


ROTARY FILE 


The sensation for smooth record-keeping 
routines. A wheel brings any one of 6000 records 
instantly to hand. Speeds finding, filing, posting. 


eee INCORPORATED 
NTON 2, OHIO 





DIEBOLD 


hee “Systems to Fit the Routine” 


CARDINEER TRA ~ DEX FLEX ~ SITE 
ROTARY FILES VERTICAL VISIBLE FILES VISIBLE BOOKS 


SOLVE THE PROBLEM - SPEED THE WORK: REDUCE THE COST 








“@SZ2IGWVS auvogaiIns.- SAwUxE 
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The Egry SPEED-FEED, illustrated above, 
is one of the greatest business aids ever 
developed for stepping up the writing of 
typewritten records. It takes only one minute 
to attach the SPEED-FEED to any standard 
make typewriter and instantly converts it 
into a practical billing machine. The Egry 
SPEED-FEED doubles operator output. 

Then there’s the Egry TRU-PAK Register for 
all handwritten records. On the TRU-PAK 
you will write records speedily, accurately 
and economically, Further, it assures com- 





plete control over all business transactions. 


Egry ALLSET Forms for speed writing hand- 


- written or typed records. Interleaved with 


one-time carbons, ALLSETS save many time- 
consuming manual operations. 


Egry Forms Engineers are experts at devising 
new forms or rearranging and simplifying 
existing forms to speed all record writing. 


Further information will be sent on request. 
Free demonstrations arranged at your con- 
venience. Write today! Address Dept. F-16. 
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BRIDGE PARTNERS 


Army Engineers and Autocar hold winning hands on 
many a battle-front. Mobile derricks lay ponton bridges 


while other special-purpose vehicles by Autocar deal a grand 


slam in destruction. Autocar is proud to cooperate with 
the Army, the Navy, the Marine Corps, and the Air Forces. 
Keep your own essential Autocars rolling, while our 


armed forces keep the enemy reeling. 


AUTOCAR 


MANUFACTURED IN ARDMORE, PA. 


SERVICED BY FACTORY BRANCHES FROM COAST TO COAST it’s patriotic to hoard 
WAR BONDS 
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SAVE 50%. 
IN TIME AND MONEY WITH 











THE ONE-STEP METHOD 


OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Boston Chicago Detroit Montreal Toronto 
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The increased facilities at Millers Ford Station include 
four B&W High-Head Boilers of 375,000 Ib. per. hr. 
capacity. These are direct fired with pulverized coal by 
B&W Pulverizers. This striking illustration shows the 
firing side of one of the boilers and its control panel. 


° 
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The gigantic job being done by 
American power plants in supplying the 
electrical energy that drives the greatest 
industrial war machine the world has 
ever seen is evident in the almost in- 
credible number of ships, planes, tanks, 
guns of all kinds, and other equipment 
being produced to defeat the Axis. And 
for this great surge of power, credit must 
be given to the public utilities, which had 
the vision to foresee an enormously in- 
creased demand for power and to have 


. IS PLANNED POWER 


adequate facilities ready to meet it. 
Among these is The Dayton Power & 
Light Company, which increased the 
generating capacity of Millers Ford . 
Station 70 per cent in the past five years 
to meet the requirements of an already 
heavily industrialized district. For care- 
ful and accurate planning, — "Well 
Donel" to The Dayton Power and Light 
Company and to all other power com- 
panies for their unceasing aid to the 
cause of the United Nations. 


* 


Army-Navy “E” flags have been 
awarded to four B&W plants, and alse 
the Maritime Commission Award flags 
to the Barberton, Ohio, Plant. 





THE BABCOCK & WILCOX COMPANY 
85 LIBERTY STREET, NEW YORK 6, N. Y. 
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CLEVELANDS built-in iene to meet the many varied 
field conditions enable them to handle the toughest ditching jobs 
on the roughest going and in the tightest spots. 





Some of the reasons why Clevelands come through under the most 
adverse conditions are:— 


1. Their correct, compact, time - tested, clean cut, wheel-type design. 


Superior construction, modern engineering and mechanical excellence 
" a a and ruggedness with the elimination of excess weight 
/ an : 


Extreme ease of operation and maneuverability because ‘of broad 
™ full crawler mounting. 


4 The quickly reversible Arc Conveyor permitting the throwing of dirt 


™ on either side of the ditch at desired distance. 
A multiplicity of digging and traction speeds always available to oper- 
™ ator, enabling him to cut at maximum speeds for the work at hand. 


= Ample power to carry through in any soil and over the toughest terrain. 


These are some of the reasons why CLEVELANDS have been preferred equipment for the digging of 
hundreds of miles of pipe line ditch and why they are in use today on many varied government war 


projects. 
‘oy THE CLEVELAND TRENCHER COMPANY Yor 
Vr 


20100 ST. CLAIR AVE Small Tre CLEVELAND 17, OHIO Ve 


“CLEVELANDS’ Save More...Because they Do More 
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memg orcrateo WOOD ROLLING DOORS 
R 2 WARTIME ADVANTAGES 





OR OPERATION! 
Kinnear Motor 
Operated Wood Roll- 
Doors can e 


MoT 












COILING. UPWARD ACTION 
ple floor, wall and 






























of a button, 
convenient location! 
The rugged, heavy- 
duty motor does the 
saves time 














2 saves valua 
It keeps the doors 


ceiling space: 
out of the way and safe, from 


wind or trafic when open. 


Strong inter-lapping wood slats 
form a rugged curtain that blocks 
out wind and weather, yet pre- 
sents a neat appearance that har- 


monizes with any puilding ¢*- 


terior OT interior. 













eS 





























Kinnear Wood Rolling Doors 
also assure highest economy of 


war-vital metals! 


They are puilt in any size, for 
use in old oF new buildings, and 


are available with manual con- 


trol only, if desired. 
complete data 
The Kinnear 
Fields Ave-, 


Mfg. Co. 
Columbus, Ohio. 





mt) 
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ARE YOU DOING ALL 
YOU CAN TO AVOID 
IT IN YOUR BOILER 
PLANT? 


Fuel is a vital weapon of war. It is 
imperative that boiler plants fired 
with fuel oil, transfer every last heat 
unit to useful power or heat. 

To make sure that your heat or 
power plant is delivering all the 
steam of which it is capable with the 
least possible fuel consumption .. . 
check your operation against the ten 
points listed opposite. 


TODD SHIPYARDS CORP. 
TODD COMBUSTION DIVISION 
601 West 26th Street, New York I,N.Y. 


NEW YORK MOBILE NEW ORLEANS GALVESTON 
SEATTLE BUENOS AIRES LONDON 


WASTE lS SABOTAGE 


¥ All mechanical parts of bur 

should be kept clean and in g 
operating condition. Worn parts shou 
promptly replaced. Keeping equipme 
good condition will save you many ti 
over the cost of replacements. 


¥v Temperature of oll suppliedtob 
should be watched carefully. Bu 

“C" or No. 6 oil should be supplied to b 

at a viscosity of 150 SSU for best atomiza 


¥ Atomizers should be properly 
justed for best position with rela 
to air register throat. 


¥ No more air than is absolutely 
essary for plet busti 
the fuel without objectionable smoke sh 
ever be supplied to the burners. If at all 
sible a recording flue-gas analyzer sh 
be instailed. If a recording analyzer is 
installed, frequent analysis of combus 
gases should be made with a hand anal 


7 The fire side and water side of b 

surfaces should be kept clean 
soot on the first and scale on the second 
reduce boiler efficiency. A definite sch 
for cleaning tubes should be establish 


yf Uptake gas temperature should 

checked against boiler man 
turer's guarantees. Too high a tempere 
in the uptake is usually an indication 
dirty boiler. 


» Boiler baffles should be maintoi 

in good condition. Leakage thro 
baffles will allow partial short-circui 
of the gases, which will also cause a 
exit gas temperature. 








Boiler settings, tube doors, explo 

doors and boiler entrance do 
should be kept airtight. Infiltration of 
through any of these parts causes a seri 
loss in efficiency. 


» Test checks should be made 
quently on the overall efficie 
the boiler plant. 


Auxiliary equipment such as 
water heaters, pumps, etc., sho 
maintained in the best possible cond 


TODD BURNERS * * ON THE FIRING LINE OF AMERICA’S WAR PRODUCTION FRON! 
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TO SAVE 
MANPOWER 
YET SPEED 

TRANSMISSION 
LINE ERECTION 








/ hroughout the country our trained men 


are ready to help you meet today’s unprecedented 


demand for power. In the erection or maintenance 
of transmission lines . . . regardless of distance or 


JEERING CO. terrain ... Hoosier experience and special equipment 


guarantees efficient and economical service. 
COLUMBUS, OHIO 


NEW YORK — CHICAGO ERECTION and MAINTENANCE OF TRANSMISSION LINES 
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very tube in the right place: 


Exceptional condenser performance co 
down to tube layout more than to any of 
single factor. Elliott engineers have wor 
out a distribution of tubes in converg 
straight lines—wide spacing at the top, 
creasing to a minimum toward the point 
lowest pressure at the air offtakes. This 

of spacing insures uniform, maximum ste 
velocity which sweeps the tubes clear 
condensate and non condensable gases 


A central steam lane feeds directly to 
hotwell, assuring equal pressure and te 
perature at top and bottom of the unit, ¢ 
the deaeration of the condensate to a pd 
where air content does not exceed 0.03 
per liter. There are no baffles to ca 
changes in direction of steam flow. 


The photo shows a 27,000-sq. ft. Ell 
condenser which is now on duty at an ec 
ern utility. In construction and performa 
it is typical of the many Elliott conden 
serving many power stations and plants. 





lants. 








Utilities Almanack 
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Due to war-time travel restriction, conventions listed are subject to cancellation. 
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q Sales Executives Conference will be held, Cincinnati, Ohio, Feb. 3, 4, 1944. 





¥ American Management Association will convene, Chicago, Iil., Feb. 9-11, 1944. 





{ American Water Works Association, Minnesota Section, will hold meeting, St. Paul, 
Minn., Mar. 13-17, 1944. 








{AGA War Conference on Industrial and Commercial Gas will convene, Rochester, 
N. Y., Mar. 30, 31, 1944. 











Ylowa Independent.'Telephone Association will hold session, Des Moines, oS) 
Iowa, Apr. 10, 11, 1944. 





{ Nebraska Independent Telephone Association will convene, Omaha, Neb., Apr. 13, 14, 
1944. 





q Illinois Independent Telephone Association will hold meeting, Chicago, Ill., Apr. 18, 
19, 1944. 





{ United States oe Telephone Association will hold spring conference, Chicago, 
Ill., Apr. 20, 21, 194 





en Electrical Manufacturers Association will convene, Chicago, Ill., Apr. 23-27, 
1944, 








Q American Water Works Association, Michigan Section, will hold session, Jackson, 
Mich., Apr. 26-28, 4. 








q Indiana vie Simla Telephone, Association will hold: meeting, Indianapolis, Ind., 
May 3, 4, 





q National Fire Protection Association will hold meeting, Chicago, Ill., May 8-11, 1944. 








T American Water Works Association, New York Section, opens midwinter g 
meeting and war conference, New York, N. Y., 1944, 








{ American Society of Civil Engineers starts meeting, New York, N. Y., 1944. 





























murat oy J. Monroe Hewlett, reproduced through courtesy of the Bank of New York 


This painting symbolizes the maintenance of national credit during the Civil 
War period. The foreground represents the shipment and transfer of 
money under military guard. The Sub-Treasury building, completed 
shortly before the Civil War, is shown in the background. 
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Washington Utility Outlook 


For 1944 


An analysis-of possible consequences of the war im- 
pact on various utility industries in the light of 
present trends and circumstances. 


By FRANCIS X. WELCH 


litico-industrial forecast during 

a world war which is nearing its 
climax is something like a ship officer 
trying to take a navigation sight during 
a sea storm which is approaching its 
climax. The difficulties and risks of 
error are greatly increased, but by the 
same token the need of, and the risk of 
not, trying to take some sort of a bear- 
ing is greatly increased. This is just an- 
other way of stating the obvious ; name- 
ly, that it is always harder to find out 
where you are going, when you are 
already confused as to where you are. 


M \ryING to make a specialized po- 


But navigation officers do take their 
bearings during storms and ships gen- 
erally get into port somehow. The same 
is true of our good ships of industry 
which have weathered so many pre- 
vious crises, and will weather this one, 
too. That certainly goes for American 
public utilities in 1944. 

The two great imponderables, of 


course, are the end of the European 


phase of the war and the general elec- 
tion next November. Washington ob- 
servers seem to agree that there is even 
a possible connection between the two. 
In other words, assuming that there 

JAN. 6, 1944 
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will be a fourth term candidacy, it is 
generally believed that the chances of 
the present administration continuing 
in power will be better if the European 
phase of the war has not yet been con- 
cluded before the general election than 
if the Hitler collapse should happen in 
the forthcoming spring or summer. 
The theory behind this reasoning is the 
old don’t-change-horses-in-the-middle- 
of-the-stream argument. This, in com- 
bination with the supposition that the 
fall of the Nazis would be the forerun- 
ner of a letdown and an atmosphere of 
anticlimax in America which would 
work towards growing dissatisfaction 
with prevailing restrictions and the ad- 
ministration which has inaugurated 
them. 


Sa reasoning is quite debatable, in 
the opinion of this particular ob- 
server. For example, if the German 
phase of the war should last out the 
year 1944, it would certainly be the re- 
sult of slowing up of operations and 
possible military setbacks, which the 
American public, in its present op- 
timistic mood, does not seem to expect. 
If such should be the case, it might well 
follow that public dissatisfaction would 
take a different turn—a turn against 
the party in power. Again, an early 
victory over Hitler might well warrant 
a vote of confidence in a political lead- 
ership which could thereby promise an 
equally early victory over Japan and 
the ultimate end of the war. 


_ of which goes to show that it is 
futile to attempt to base any fore- 
cast of what’s going to happen to the 
utilities during 1944 on either of these 
two imponderables: the fall of Hitler 
and the national elections. 
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But there are other factors which 
are not so imponderable and upor 
which we can base some sort of genera 
forecast. The principal one of these, i 
the opinion of this observer, is the re 
covery of good public relations which 
the public utilities in the United States 
have managed to accomplish during the 
war period to date. 

Just the other day the title of the 
leading editorial in The New York 
Times was “Power Propaganda.” 
mere coincidence, the title of the leadf 
ing editorial on the same day in an es 


teemed contemporary, the New Yorkbi 


Herald Tribune, was “Power Politics.’o: 
Neither of these editorials had any 
thing to do with “power” in the elec 
trical sense. The Times piece was @ 
discussion of Secretary Hull’s recen 
warning to the Balkan satellites of th 
Axis. The Herald Tribune piece hat 
to do with the effect of the Near Eastfi, 
ern conferences on Turkey’s futur 
policy. 

This points up the fact that, todayffe 
the public does not think of the word 
“power” when it appears in a new 
paper headline as having anything td 
do with electricity. The word has gon@ 
back to its primary meaning of “sov: 


ereign state” or “authority.” But jus@pri 


think what these same headlines wouldii 
have meant to the average newspape 
reader from ten to fifteen years ago. 


6¢ Power Propaganda,” he would 
mutter to himself. “I guess the 
old power trust has been bribing the 
newspapers again.” All through th 
days of the Federal Trade investiga 
tion, and during the vigorous Senatt 
debates over the Walsh resolution ant 
the Holding Company Act, the con 
notation of the word “power’’ in tht 
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whiclhewspaper headlines had only one 
eaning, and it wasn’t a very good 
eneraineaning. Today “power politics” 
itfmeans something quite different, for 


It is an outstanding fact, little 
Gnoticed in the prevailing atmosphere of 
igh-pressure activity, that the utilities 


itics.'feas utilities. But it is certainly true 


| anyfthat the average citizen is impressed 
ith the fact that utility service, almost 

@#lone of all the other essential things he 
recenfuses, is unrationed (although he is 
of th@urged to conserve it for various sec- 
¢ ha@iondary reasons). It does not escape his 
East#lattention, in a present period of sky- 


futur@rocketing prices, wages, and taxes, that 


tility service, almost alone of all other 
todaygessential things he uses, cost no more, 
and in many, many places costs actually 
less than it did before the war. 
The average citizen also is aware 
@that this gigantic twin accomplishment 
of service-as-usual at no increase in 
price has been achieved by the utilities 
in the face of a staggering twin burden 
of serving both the civilian population 
and a terrific demand of direct war 


| apres the best evidence that the 
average citizen is no longer sore at 
the utilities is the attitude of the daily 
press. During the early days of the 
Federal Trade Commission investiga- 
tion, this writer made a survey of some 
one hundred and fifty leading daily 
newspapers published in the United 
States. Over one hundred of these 
newspapers were obviously hostile to 
the utility management of that day— 
many of them bitterly so. They showed 
their hostility not only in caustic edi- 
torials but also in handling news items 
in a way which was far from what the 
student journalist would call “objec- 
tive reporting.” 

Over thirty more exhibited at least 
a partially critical attitude and no ap- 
parent sympathy for the utility indus- 
try. Only about a dozen of these papers 
were consistently friendly towards the 
utility viewpoint. The hostile group, it 
might be added, included the two im- 
portant national chains, Hearst and 
Scripps-Howard. 

During the last six months of 1943, 
this writer made another survey of the 
same one hundred and fifty news- 
papers. He found the situation almost 
exactly reversed. Only fourteen daily 
newspapers can be fairly classed as con- 
sistently “antiutility.” Leaving aside 
the two newcomers in the metropolitan 
daily field (the Marshall Field publica- 
tions), because they were not in the 


7 


“THE public ownership issue will begin to perk again. REA 
should get off to a pretty good start. But whether the Demo- 
crats or Republicans win in November, 1944, the present 
temper of the people seems to be against the resumption of 
any gigantic direct spending program by the Federal gov- 
ernment to make jobs, such as the PWA of the middle thir- 


ties.” 
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original count, only four of these news- 
papers are in really large cities (New 
York, Philadelphia, St. Louis, and 
Louisville). Over one hundred of 
these newspapers, including the 
Scripps-Howard and Hearst chains, 
have published editorials including 
comment praising by direct reference 
or clear inference the exceptionally fine 
contribution of the public utility indus- 
try to the war effort. 


Nw: what has brought about this 
reversal of sentiment? An un- 
thinking critic of utilities might raise 
the question of whether somebody has 
been busy greasing editorial palms. 
But the realistic observer knows this is 
definitely not true. On the contrary, 
ever since the hostile outburst of public 
feeling and political action in the early 
thirties, the public utilities have been 
notably timid in any effort to gain 
publicity of any sort. 

Nor, on the other hand, has this re- 
versal come about by reason of this 
turn-the-other-cheek policy, possibly 
based on Mark Twain’s famous aphor- 
ism that “Few slanders can stand the 
wear of silence.” 

Those who know anything at all 
about the publicity relations of the util- 
ity industry can readily testify that 
when the peak of antiutility hostility 
had passed, the average public utility 
had gone into a hole and pulled the hole 
in after it. Even today, newspapermen 
find it pretty hard to get a statement 
from a high-up public utility executive 
without clearing a couple of lawyers 
and a public relations expert. It is only 
within the past few months that the 
utilities thawed out to the extent of 
getting together on a national network 
radio program, which, from all ac- 
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counts, has been well received and hagj-—— 


produced excellent results. (We mus| 
except from the word “utilities” in thig 
connection, the Bell system, which hag 
never abandoned its forthright pub 
licity policy.) 


N° the change in the newspaper at 

titude towards the utilities mere 
ly reflects.a change in the public atti 
tude towards the utilities. And the 
change in the public attitude stem 
from a combination of circumstances, 
principal ones of which have already 
been mentioned; namely, service-as 
usual, at low cost, during the war pe 
riod. This is another way of saying 
that the utilities have earned the good 
will of the public, the hard way. 

Other contributing factors must in- 
clude the era of strict regulatory disci- 
pline through which the utilities have 
passed. Doubtless there are a numbe 
of utility operators who feel that the 
policies of the Securities and Exchange 
Commission, the Federal Power Com- 
mission, and the Federal Communica- 
tions Commission (the latter with re- 
spect to telephone regulation) have 
been too strict, or unfair, or even of a 
punitive nature. Be that as it may, theff. 
average citizen has gained the impres- 
sion that the utilities have taken their 
medicine and are now in much better 
shape for it. 

Finally, this gentler public attitude 
towards the utilities is no doubt part of 
the gentler public attitude towards in- 
dustry as a whole. American private 
enterprise, in general, has gained pub- 
lic esteem by its splendid war effort, 
just as the public utilities have done.fjj 
We witness everywhere a renewed con- 
fidence in American industry which 
sets the scene, so to speak, for the 
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Past Predictions by the Same Prophet 


(The following excerpts of events forecast for 1943 were taken from Mr. 
Welch’s article published in this magazine one year ago.) 


I. “Congress will be more critical of labor—the farm bloc tending to unite with con- 
servative elements, as contrasted with the labor-farm alignment heretofore.” 

II. “Congress will be critical of new administrative reforms and skeptical of old ones; 

but the disposition to repeal outstanding reform legislation is not believed strong 


enough to be ‘veto proof.’” 


III. “Exceptional losses in the congressional antiutility bloc at the recent election will 
tend to relieve these industries to some extent from the burdensome pressure of 
hostile legislative discrimination, and this may be reflected slightly even in the ad- 


ministration’s activity.” 


IV. “The recent activity of the WMC Fair Employment Practices Committee in order- 
ing the local transit company in Washington to hire more Negroes is a straw in the 
wind. More orders along this line are to be expected.” 

V. The man-power situation will get tighter. Cafés will become cafeterias. Women, 
old men, and boys will be working in filling stations, streetcars, etc. “Whether 
McNutt’s administration [of WMC] will prove satisfactory remains to be seen.” 





roublesome reconstruction period. 
Doubtless there are many hazards in 
Bthis period, and the present good will 
of the public towards business is sim- 
ply an advantage, not a guaranty. It is 
an advantage that can be lost if private 
‘enterprise is unable to meet the chal- 
lenge of providing jobs for returning 
oldiers and carrying our national econ- 
omy safely through the era of transi- 
tion from war to peace. 


[E for any reason private enterprise 
falters or fails in this responsibility, 
we can expect the public to turn once 
more to direct government spending as 
‘Hit did during the last depression, which 
ould mean another gigantic program 
of public works. And this would in- 
evitably clash with the welfare of pri- 


vate enterprise, especially the public 
utilities. 

So much for the general setting. Let 
us assume now that Germany will be 
defeated sometime next spring—say 
around May. This is not a prediction 
—wmerely an assumption. After all, in 
making any kind of a forecast, one 
must proceed with certain basic as- 
sumptions. And if it turns out that the 
Germans are still in there fighting 
through next summer and fall, it is a 
simple matter to turn up the focusing 
of the following predictions accord- 


ingly. 
Here is the outlook for utilities from 
January to May, 1944: 


THE man-power shortage will 
continue. It may be relieved 
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slightly for other industries in local 
spots as the war production schedules 
in certain lines (such as small arms am- 
munition) are completed. But the 
highly skilled requirements of the 
utilities will not find any ample per- 
sonnel supply. It will be necessary to 
continue to make use of older men and 
women, and the physically handicapped. 
(2) THE man-power problem will 

be aggravated somewhat by 
union and racial disturbances. The re- 
cent clash between the railroads and the 
President’s Fair Employment Prac- 
tices Committee over the employment 
of Negroes should determine whether 
or not the FEPC will have a free hand 
to go ahead with its program of forc- 
ing Negroes into more and better jobs. 
If the FEPC does get such clear au- 
thority, the utilities can expect more 
than their share of difficulty. And this 
won’t set too well with some lily-white 
unions, especially in the transit field. 
Furthermore, the recent success of the 
coal miners in defying the War Labor 
Board has created a dangerous prece- 
dent, which is likely to lead to critical 
strikes until the authority of the WLB 
or some other board is more clearly es- 
tablished. The showdown on this point, 
however, may well take place in some 
other industrial field than the public 


utility. 

3 Wak production will reach its 
( peak in this period. As a result, 
there will be little margin for starting 
up civilian goods production. This, in 
turn, will mean a general tightening of 
rationing and price control with some 
increases in price and wage levels. The 
critical materials shortages, however, 
will ease off in some lines such as cop- 
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per—thereby relieving some of the 
maintenance headaches of the operat- 
ing public utilities. All in all, utilities 
should be able to get by, as far as op- 
erating supplies are concerned, with 
the exception of the narrow squeak on 
coal during the present winter. 


( 4) THE SEC will continue its 

holding company breakups, 
Despite right-wing pressure to slow 
down or halt, the SEC is not going to 
let up on its campaign to reorganize the 
holding companies to comply with § 11. 
This campaign is now in high gear, and, 
as far as many large combinations are 
concerned, the final patterns are al- 
ready discernible. Virtually all of the 
major holding companies have either 
announced plans or are about ready to 
announce plans for complying with the 
act. The Supreme Court will continue 
to stall a final test case on the constitu- 
tionality of the “death sentence” until 
it finally becomes of more or less aca- 


demic importance. 

5 Tue FPC will be a little bit 
( ) easier to get along with. Close 
observers have noted a more practical 
attitude settling down over the FPC, 
which is now suffering from a slight at- 
tack of burnt fingers. Such hot potatoes 
as the “common carrier” order against 
the Washington Water Power Com- 
pany and the Southwest power pool 
case have made the FPC a bit more 
cautious about reaching out for more 
jurisdiction, The revolt of the National 
Association of Railroad and Utilities 
Commissioners at its Chicago conven- 
tion last September, and the rather 
awkward result of some of its earlier 
“power shortage” scares, have made 
the commission a little more sensitive 
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to precipitate action. It is a fair fore- 
cast that the FPC will now try to make 
more friends and influence more people 
in a round-table sort of way than here- 
tofore. 

We can expect, however, that the 
FPC will insist on its formal jurisdic- 
tional position and oppose amendatory 
legislation sponsored by the NARUC. 
[The FPC original cost accounting pro- 
gram for the electric industry, now 
passing its halfway mark, will also be 
pressed to a relatively prompt and suc- 
[cessful conclusion—not by the end of 
41944, however. 


- ( 6) FORECASTING decisions by the 

Supreme Court of the United 
States is somewhat lésé majesté, espe- 
cially for a member of the bar. At this 
writing, the Hope Natural Gas Case 
was still under consideration by the 
highest tribunal—a case which involved 
another frontal attack on the Smyth v. 
-§ Ames doctrine. This observer believes 
that even though the Federal Power 
Commission will be sustained, the deci- 
sion will not be an end to the reproduc- 
tion cost controversy but will decide 
the case simply on the ground that reg- 
ulatory commissions ought to be given 
their own discretion in determining 
what kind of a rate base they want to 
use. One other important case to be 
-Sdecided in 1944 will be the role of the 
OPA in utility rate cases. If the high- 
est court should sustain the court of 
appeals of the District of Columbia in 
the Washington Gas Light Case, we 
will probably hear relatively less of the 
OPA in utility rate cases in 1944. If 
the OPA contention in that case is sus- 
tained, however, OPA will assume a 
more important rdle in 1944. We must 
not forget, however, that OPA is a 


duration proposition and that it will 
vanish from the picture within a short 
time after the war is completely over. 

7 REA will continue to be mod- 
( estly active. Otherwise public 
ownership invasion of the utility field 
will be virtually at a standstill (a) be- 
cause of the continuing war restrictions 
on new construction, and (b) because 
Federal funds are otherwise employed 
in war activity. Following the current 
investigation of REA by a group of 
the Senate Agriculture Committee, it 
would not be surprising if steps were 
taken to restore this agency to an inde- 
pendent status, where it would be sub- 
ject to the bipartisan control of Con- 
gress, as distinguished from the admin- 
istration control now exercised upon it 
by the Secretary of Agriculture. 

So much for the period of the Eu- 
ropean war. During this period indus- 
trial inventories will reach their low 
point. For that reason, utility execu- 
tives would be well advised to take the 
resulting opportunity of considering 
any basic changes in plant operation. 
They should check needs for future 
construction, improvements, and de- 
ferred maintenance. In this respect, it 
might be advisable in some cases to go 
after bids and figure out sales and 
personnel programs. 


June to December, 1944 
LO pe this period Hitler will 
either have been defeated or so 
near defeated that the following in- 
terim developments are likely to show 


up: 


l THE war production program 
will begin to slow down, releas- 
ing considerable critical materials, 
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supplies, and man power for utility and 
civilian industries. But the pickup in 
civilian goods will not be enough to 
establish any kind of a “consumers’ 
market’’—not by a long shot. The first 
easing will take place in civilian short- 
ages which are proving embarrassing 
(politically and otherwise) to the gov- 
ernment—such as automobile tires 
(which will begin to appear on the mar- 
ket towards the end of the year), more 
variety of canned vegetables and 
whiskey, and other troublesome short- 
age items. Durable consumer goods, 
however, such as new automobiles and 
new home construction, will still lag 


into 1945. 
( 2, THE man- power situation 
should be eased during this pe- 
riod, but not altogether relieved. There 
will be relatively few men demobilized 
from the armed forces because of the 
heavy demands for occupational 
troops in Europe and continuing active 
warfare against Japan. Much of the 
man power released by war production 
plants will be absorbed by another tem- 
porary industry, the production of “re- 
habilitation goods,” to provide for 


special lines of food, clothing, etc., for 
occupied countries. The labor unions 


(4 


will be considerably active during thisfi.hou 
period in an effort to make their influ-Bput : 


ence felt in the outcome of the general 
elections in November. 


no “reconversion” problems such as 
confront the automotive and equip 
ment manufacturers. They also should 
have, by that time, a considerable back 


log of deferred maintenance and con 


struction resulting from the heavy 


ans 


strain of capacity utilization duringh 
the war peak and restrictions on new, 
construction prior to the fall of Hitler 


In other words, utilities have an oppor 
tunity to fill in the gap of making jobs 


in private enterprise while other indusf; 


tries have to take time out for retool 
ing. Actual large-scale construction 


may not be necessary or feasible 


throughout 1944, but it will certainly 
come soon after that; and the latte 
part of 1944 will not be too soon to 
prepare for it. 


4 


q 


“Dovust Less there are many hazards in this [reconstruction | 
period, and the present good will of the public towards busi- 
ness is simply an advantage, not a guaranty. It is an advan- 


tage that can be lost if private enterprise is unable to meet the 
challenge of providing jobs for returning soldiers and carry- 
ing our national economy safely through the era of transition 
from war to peace. If for any reason private enterprise fal- 
ters or fails in this responsibility, we can expect the public to 
turn once more to direct government spending as it did dur- 
ing the last depression, which would mean another gigantic 
program of public works. And this would inevitably clash 
with the welfare of private enterprise, especially the publics 


utilities.” 
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4 THE public ownership issue will 
begin to perk again. REA 
isfshould get off to a pretty good start. 


influ-§But whether the Democrats or Republi- 


cans win in November, 1944, the pres- 
ent temper of the people seems to be 
against the resumption of any gigantic 
direct spending program by the Federal 
‘Beovernment to make jobs, such as the 
PWA of the middle thirties. Not that 
he Reclamation Bureau and Army 
Engineers won’t have all sorts of blue 
prints and good arguments for begin- 
ing big projects (such as the reclaim- 
ng of arid acres to give homesteads to 
eturning soldiers—powerful political 
edicine, but perhaps not available in 


ingitime for the ’44 election). But Con- 


Weeress will be simply fed up with Fed- 
#eral spending after the sickening bill 
for our participation in the war—in- 
Sluding rehabilitation expenses — be- 
ins to emerge from the obscurity of 
end lease and other foggy financ- 


Whether this abstemious attitude 
ill persist after the real wave of unem- 
ployment results from wholesale de- 
obilization following the defeat of 
Japan is another question, which cer- 
ainly won’t be solved in 1944. Hence, 
t is beyond the scope of this article. 
But we might note, in passing, that the 
steps taken by private enterprise, even 
ps early as the latter part of 1944, to 
pssume the laboring oar in economic 
econstruction, will largely decide 
hether or not Congress will ever 
pgain be in the mood to lend ear to the 
spend-spend, tax-tax, elect-elect school 
f economic thought. 


5 Urtiuity facilities of Army ord- 
nance plants may provide a 
inor but provocative development in 


the public ownership field. Almost a 
score of these electric plants, with a 
substantial total generating capacity, 
are scattered throughout the United 
States—quite a few east of the Mis- 
sissippi. Since they all burn coal, they 
would be ideal additions to publicly 
operated hydroelectric systems, such 
as TVA, in those areas where physical 
incorporation is feasible. They could 
be used to firm up the hydro power. 
The public operators can be relied upon 
to go after them when the Army starts 
closing them down for military use. 
Whether to turn them over to public 
or private operation may prove an in- 
teresting administration problem in the 


fall of 1944. 
( 6 Urtiuity business should hold 
up well through this period. The 
industrial load will be varied and proba- 
bly less than the staggering peak of war 
production. But with the gradual re- 
sumption of appliance manufacturing 
and the establishment of new homes by 
war brides, together with the serving of 
“rehabilitation goods” production, 
utilities should manage very nicely to 
maintain gross income. Rates will 
probably remain steady, although they 
probably won’t be permitted to move 
upward through 1944. No corporate 
tax relief is in sight, although incipient 
demand for it will be heard and may 
flower into congressional action in the 
following year. 


a. 1944 looks like a busy 
as well as an historic year and not 
bad at all for the public utility indus- 
tries, comparatively speaking. They 
may well come out of it enjoying even 
higher public esteem than they do to- 
day. 
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The Law in 


“Jackson’s Hole” 


An alleged illustration of the indirect use of Executive power to 

accomplish by the creation of the Jackson Hole National Monu- 

ment through the so-called “Antiquities Act,” an objective which 
could not be accomplished through legislative action. 


By HERBERT COREY 


HAT affair in Jackson’s Hole— 
which is the stretch of magnifi- 
cent country taken by President 
Roosevelt from the state of Wyoming 
and made into a National Monument 
—recalls an incident of an earlier 
Wyoming. Mr. Jack Flagg, boss of 
the 77 Ranch, encountered the sheriff 
one morning. The sheriff said: 

“They tell me you been running 
your brand on some of the Bay State’s 
calves.” 

Mr. Flagg replied: 

“What you think the Bay State can 
do about it?” 

There is no reply on the records. 
The Bay State ranch was owned by 
stockholders in the East who were 
militant in their defiance of Mr. Jack 
Flagg, but at a considerable distance. 
The Bay State employees in Wyoming 
were paid $40 a month for riding 
horses and looking in a kindly but not 
furious way after the cattle owned by 
the stockholders in the East. Mr. Flagg 
was a notably high-spirited man whose 
associates were also notably high-spir- 
ited. The sheriff had a business of his 
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own which at that time seemed to en- 
gage most of his attention. 

The gentlemen of the utility indus- 
try, now engaged with wattages and 
death sentences and'so on, may think 
this resurrection of a forgotten inci- 
dent in Wyoming’s history a scurril- 
ous waste of their valuable time. If 
they will read on they may change that 
opinion. Somewhere in the Jackson’s 
Hole dossier is an artificial lake and 
a power plant plan. This writer is not 
coricerned with these things. He will 
point out, however, that states in both 
the East and the West still have water- 
courses which might, if needed, be uti- 
lized for power production. 

Somewhere in the dust which 
shrouds what used to be the National 
Resources Planning Board is a Nine 
Regional Areas scheme and a Water- 
shed Control Plan. Even the NRPB 
might be found if one hunted long 
enough. Congress choked it to death 
by withholding funds but no snake’s 
tail ever wiggled longer than the tail 
of a dying government agency. An 
agency passes from our ken at the 
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speed of a one-engine freight train on 
an uphill pull, but over the hill it may 
be found under another name. This 
fact is one of the private griefs of 
Congress and not of the readers of 
the Pustic UTILITIES FoRTNIGHTLY. 
Commissioner Harry W. Bashore of 
the Bureau of Reclamation _ recently 
stated that the bureau’s “tentative goal 
is a postwar program involving an ex- 
penditure up to $3,000,000,000.” 

That three-billion-dollar program, 
mind you, is only that of the Bureau of 
Reclamation. Lord only knows how 
many other bureaus have other pro- 
grams involving the spending of hay- 
mows full of taxpayer money. 


P the precedent set in the Jackson’s 

Hole case is permitted to stand then 
it seems to this writer that these many 
schemes will all be subject to the di- 
rect, personal, one-man direction of 
the President in office. 

This writer is not a lawyer. But it 
seems to him that something more for- 
midable than law is involved. That is 
stout fact. Political fact, if you like 
that better. 


If this Jackson’s Hole precedent. 


stands, it appears—again to a nonlaw- 
yer—that Federal control will have 
been superseded by presidential con- 
trol. Federal control is by the Execu- 
tive and the Legislative branches sub- 
ject to the check of the Judicial branch. 

But the Supreme Court has ruled 
that Congress must act if Congress 
wishes something done or not done. 
Congress may not simply sit about on 
its venerable hunkers and assume that 
nothing will be done because nothing 
ever has been done. 

Hence the assumption of a nonlaw- 
yer that if Congress does not act to 
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overturn the act of the President in 
declaring Jackson’s Hole a national 
monument, then a precedent has been 
established under which any future 
President can set aside any other series 
of hills and watercourses as national 
monuments. The Dismal Swamp, may- 
be, or the White river, or the Chicago 
drainage canal. 

With a three-billion-dollar reclama- 
tion program on the hooks in one bu- 
reau alone this would seem to offer a 
wonderful opportunity for presiden- 
tial action. 


i the Executive—no matter who 
that Executive might be—can take 
an area from a state and set it up as 
a national monument then it would 
seem logical to suppose that the Execu- 
tive has the power—not necessarily 
the legal authority—to define the use to 
which that monument may be devoted. 
The state has no way of recovering the 
area. 

Congress might enact a law for the 
purpose of recovering the area. But 
has Congress the power to take prop* 
erty from the nation and grant it to a 
state, even if it belonged to the state 
originally? The question would seem 
—still to a nonlawyer—to be debatable. 

If the President in office disagreed 
with Congress he could declare the law 
unconstitutional without bothering to 
go through the tiresome routine of the 
Supreme Court. President Roosevelt 
recently did that very thing in the in- 
teresting case of Robert Morss Lovett. 
Congress had tried to push him out of 
the Federal employ because Congress 
doubted the quality of Dr. Lovett’s 
political opinions. By withholding any 
money for Lovett’s payment in the job 
he then held Congress thought it had 
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Conservation Policy in the West 


et Csi conservation policy has been accepted by the nation. There 
are now something like 22,000,000 acres in national parks and 
monuments. The eleven so-called public domain states of the West have 
all from time to time objected to certain phases of this policy. The con- 
trol of water rights, timber, grazing, and mineral rights should . . . be 
vested in the states in which the publicly owned lands were located.” 





accomplished this end. But Secretary 
Ickes merely changed Lovett’s label. 
He is at last accounts holding down a 
post in the Puerto Rican government 
at the same pay and with the same du- 
ties but under a different title. 

Mr. Ickes was emboldened to do this 
under the authority of a letter from 
the President stating that in his opinion 
the congressional act was unconstitu- 
tional. 


Bz the Jackson’s Hole and the 
Robert Morss Lovett incidents 
are now under congressional scrutiny. 
It will be worth anyone’s while to fol- 
low the record. If Congress rules the 
President was not in order and the Su- 
preme Court—of which a majority is 
now made up of recent Federal em- 
ployees or officeholders—does not 
overrule the congressional action; 
and if Congress then follows up by 
specifically forbidding such use of the 
Executive’s. power, then it would seem 


JAN. 6, 1944 


that Congress has won another tilt in 
the never-ending battle with the Ex- 
ecutive branch. 

But if it does not do these two things 
then it would appear the Executive is 
free to go ahead as previously de- 
scribed. 

It is definitely a pushing contest be- 
tween two powers. The rules do not 
count for much. That side will win 
which shoves the hardest. 

The facts in the Jackson’s Hole in- 
cident are clear enough. 

Jackson’s Hole—you may read it as 
Jackson Hole if you wish but the old 
settlers have always called it Jackson’s 
—is 221,000 acres of lovely landscape 
adjoining the Grand Teton National 
Park in Wyoming and wholly included 
in Teton county. There are farms and 
cattle ranches in it, but an important 
part of the Hole’s income in normal 
times comes from dude ranches and 
the entertainment of sight-seers. The 
Hole is more than worth seeing. Per- 
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———f§haps it should be a part of the Grand 


Teton National Park. Perhaps the 
ranchers who pay practically all the 
tax income of Teton county should be 
protected in the possession of their 
property. The question is not being de- 
bated here. Conservationists see it one 
way and the opposition sees it differ- 
ently. 


Fr 1906 the so-called “Antiquities 
Act” was passed by Congress. Un- 
der it the President was authorized “to 
declare by public proclamation historic 
landmarks, historic and prehistoric 
structures, and other objects of his- 
toric or scientific interest that are sit- 
uated upon the lands owned or con- 
trolled by the government of the United 
States to be national monuments—the 
limits of which in all cases shall be con- 
fined to the smallest area compatible 
with the proper care and management 
of the objects to be protected... .” 
The conservation policy has been ac- 
cepted by the nation. There are now 
something like 22,000,000 acres in na- 
tional parks and monuments. The 
eleven so-called public domain states 
of the West have all from time to time 
objected to certain phases of this pol- 
icy. The control of water rights, tim- 
ber, grazing, and mineral rights 
should, they argued, be vested in the 
states in which the publicly owned 
lands were located. During the Cool- 
idge administration Stephen Mather, 
then director of the National Park 
Service, urged that Jackson’s Hole be 
incorporated in the Grand Teton park. 
To further this end John D. Rocke- 
feller, Jr., bought cultivated lands to 
the value of $1,500,000, hoping in 
this way to eliminate the opposition of 
the residents in the Hole. The Wyo- 


ming legislature refused to assent to 
the Federal government’s desire to take 
over this area, and it remained a con- 
stant spring of controversy. 


wn 1942 Mr. Rockefeller notified Sec- 
retary Ickes that he wished to rid 
himself of his unprofitable investment 
“unless he could be assured that the 
lands would soon be accepted by the 
Federal government.” “I recognized,” 
Mr. Ickes stated, “the reasonableness 
of his position, reaffirmed my faith in 
the importance of the project to the na- 
tion, and stated that I would do every- 
thing in my power to bring about the 
acceptance of his gift.” On his recom- 
mendation the President created the 
Jackson Hole National Monument un- 
der the authority of the Antiquities 
Act. “Ninety-two per cent of the lands 
involved were federally owned or 
have been purchased for the express 
purpose of conveying them to the Fed- 
eral government.” 

Of ‘this presidential proclamation 
Senator Robertson of Wyoming stated 
on the floor of the Senate that 

“The preparation of this proclama- 
tion was kept even from the Senate 
Public Lands Committee, of which I 
am a member, and the first intimation 
I had was in a long-distance call from 
a citizen of Jackson, Wyoming.” 

Senator O’Mahoney of Wyoming 
had preceded Senator Robertson in a 
statement on the floor. He said among 
other things: 

“T desire to make a record of what 
I regard as a rather extraordinary in- 
stance of the indirect use of Executive 
power to accomplish an objective which 
could not be accomplished by legislative 
action. I was amazed yesterday after- 
noon when my secretary came in with 
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a copy of the Federal Register in which 
was Federal Proclamation No. 2578 
establishing the Jackson Hole National 
Monument... ” 


fa E reviewed the history of the gov- 
ernment’s effort to take over 
Jackson’s Hole, running back to 1906: 

“The sentiment of the people of 
Wyoming,” he said, “was definitely 
against it.” The consent of the Sena- 
tors and Representatives from Wyo- 
ming was never given. 

“A subcommittee of the Senate 
Committee on Public Lands after in- 
vestigation on the spot had reported 
adversely. Mr. O’Mahoney read the 
Antiquities Act, in which the Presi- 
dent was authorized ‘to set aside as na- 
tional monuments, prehistoric struc- 
tures, antiquities, and other objects of 
that kind’ covering the smallest pos- 
sible area, and concluded: 

“This statute has been used to se- 
cure a legislative objective which the 
Congress of the United States had been 
unwilling to grant. 

“By action such as that which has 
been taken it is impossible to build up 
a basis of confidence and understand- 
ing which is so essential to democratic 
government.” 

These are the salient facts of the es- 
tablishment of the Jackson Hole Na- 
tional Monument, with one pertinent 
exception. It is in reality an extension 


of the Grand Teton National Park, 
When that park was formed the people 
of Wyoming objected to the inclusion 
of a more considerable area and the 
Federal government assented. “The 
normal attitude of the people of all the 
western states”—again quoting Sena- 
tor O’Mahoney—“‘is that they prefer 
to have the land owned by the govern- 
ment to pass as rapidly as possible into 
private ownership, for productive pur- 
poses. They are quite willing that there 
should be set aside proper areas for na- 
tional parks and for national monv- 
ments.” 


* Hayden of Arizona added 
to this in a brief review of the his- 
tory of other parks and monuments: 
“One President after another, from 
Theodore Roosevelt down to the pres- 
ent incumbent, has exercised in the 
broadest way an authority which Con- 
gress certainly intended to limit.” 
In that is the heart of the matter. 
It makes little difference to the country 
as a whole if a relatively few ranchers 
are obliged to move or if dams are or 
are not thrown across certain water- 
courses. But if the presidential power 
—“one President after another”—can 
act in defiance of the expressed will of 
Congress and the states involved, then 
it would appear thata problem has been 
set which demands solution. 
Perhaps Congress can solve it. 





Pa T HE first step [for improving our machinery of government] is 

to make the holding of public offices sufficiently dignified and 
attractive to draw large numbers of highly capable men to the task. A 
second objective is development of the spirit of self-sufficiency on the 
part of lower levels of government. We need more of the spirit of the 
Old West, less dependence upon the stamina-destroying grants-in-aid of 
the Federal government.” 
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—C. A. Borroirsen, 
Governor of Idaho. 





The Washington PUD’s 
Are Having Their ‘Troubles 


The rosy promises of their promoters, declares the 

author, are not being fulfilled and their operation 

or lack of operation thus far has been a costly ex- 
periment for the taxpayers. 


By ERNEST CLIFFORD POTTS 


VJ J HEN public ownership advo- 
cates of the state of Washing- 
ton succeeded in getting sev- 

eral utility districts set up in the elec- 

“Btrical business, there were some dis- 

senters who prophesied that the ex- 

perimenters would make serious mis- 
takes. 
Skepticism was entirely natural on 


s beenithe part of persons aware of the high- 


ly technical nature of the business of 
providing electrical service. This, in 
contrast with the fact that perhaps no 
more than one out of thirty of the ex- 
perimenters had any practical knowl- 
edge of the intricacies of a power busi- 
ness. Augmenting the doubts were the 
obvious political angles—the pledges, 
pressures, ambitions, and the continu- 
ing need for ballot-box support. 

Some of the districts now are round- 


ing out a third or fourth year of op- 
eration. It seems about high time to 
this writer to make an appraisal of re- 
sults achieved, with particular refer- 
ence to the nature and scope of man- 
agerial competency. This inquiry, it is 
well to point out, had its inception in 
knowledge of problems so critical they 
had attracted public attention. For ex- 
ample, when one of these PUD’s a few 
weeks ago resorted to the bitter alter- 
native of raising its rates, it was a 
pretty sure sign that something had 
gone radically wrong. These agencies 
had so confidently been proclaimed the 
utopian means of cheapening electricity 
for everybody! 

Oddly, one of the conclusions indi- 
cated in this appraisal is that many 
mistakes already made would now be 
more embarrassing to the manage- 
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ments had the great World Conflict not 
intervened. The reasons for this will 
appear from facts later presented. The 
war’s restrictions have befriended 
many of the PUD commissions by sav- 
ing them from their own errors of 
judgment. Mistakes have ranged 
through an extended gamut, from the 
error of paying an inordinate price for 
property acquired to things no more 
serious than nepotism in the hiring of 
an incompetent bookkeeper. 


HE first serious public reaction 

against acts of PUD commissions 
in various sections of the state grew 
out of the lavish expenditure of funds. 
All PUD’s under the very favorable 
laws enacted by the legislature, levied 
taxes by way of obtaining funds to 
cover expenses of organization and 
early activities. The Washington law 
is particularly liberal in that a PUD 
is not precluded from assessing taxes 
for itself even after it has a going 
power business—an easy means of sub- 
sidization embraced by a number of the 
districts. Anyhow, since it was tax- 
payers’ money alone that the commis- 
sions spent in their early activities it 
was natural that many taxpayers fol- 
lowed closely the spending of their 
money. In a number of cases indiscreet 
spending of this tax money generated 
public dissatisfaction—in one instance 
actually precipitated revolt. 

Suppose that, as general background 
information, we consider typical classes 
of questionable expenditure of tax- 
payer money. 

A very large aggregate of cash has 
gone to particular “experts” and ad- 
visors, “rewarded” for participation in 
the public ownership crusade. Busy 
and vocal among the crusaders were a 
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handful of engineers and four or five 
members of the legal profession. Most 
of Washington’s PUD’s were created 
in the years 1934, 1936, and 1938. Im- 
mediately upon being elected, the com- 
missioners generally retained a legal 
advisor and lost no time in engaging 
an engineering advisor. 


S be lawyers and engineers who 
had attended rallies, and otherwise 
encouraged the “cheap-power”’ cause, 
walked right into these jobs, “‘accord- 
ing to plan”—or so it seemed. For ex- 
ample, acquaintances stated, at one 
time, that one highly favored law part- 
nership had an income from its PUD 
retainer contracts exceeding $75,000 a 
year. When special engineering stud- 
ies or appraisals seemed in order, these 
high-fee jobs went to certain con- 
sultants also belonging to the small 
clique of camp followers. 

Very early on the scene was a clever, 
free-spending eastern “bond expert.” 
In short, he had a dozen or more of 
the most promising PUD’s tied up in 
contracts under which he was to be the 
advisor-agent to negotiate property 
purchase deals and the sale of revenue 
bonds to finance those deals. This 
agent’s fee, save when the bond total 
ran to very large figures, was 24 per 
cent of face of the issue),In some states 
a “proceedings contract” such as signed 
with this agent is illegal. At one stage 
there was so much bitter complaint 
over excessively large advisor fees and 
advice that Bonneville Administrator 
Paul J. Raver issued sharp public 
criticism. “Any contractual arrange- 
ment which unnecessarily adds to the 
cost of getting Bonneville power to the 
consumers cannot be viewed with 
favor,”’ Dr. Raver warned. 
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Fe dgerte to the weight of such com- 
plaints has been the fact that 
much of the consultant advice, for 
which the commissions paid large and 
excessive fees, has proven of doubt- 
ful, if any, value. This is a bold state- 
ment, proof of which needs be con- 
clusive. Consider, however, the ap- 
praisals of property values with which 
numerous PUD’s went into court to. 
take over by condemnation facilities of 
operating companies. It is not difficult 
to understand why a “consultant” un- 
der such circumstances would tend to 
undervalue privately controlled utili- 
ties, coveted by his employer district. 
We can readily understand why re- 
tained counsel would be willing, per- 
haps, to go into condemnation proceed- 
ings upholding the “attractive” valua- 
tion estimates made by the consultant. 
But what were the tangible results for 
the districts from such litigation? In 
case after case, commissions attempting 
to seize private company facilities on 
basis of their advisors’ “appraisals” 
have come out of the proceedings 
soundly defeated and nonplussed. . 
The per cents of error in such types 
of appraisals under which various dis- 
tricts sought to condemn investor- 
owned power facilities—ranging as 
much as 156 per cent wide of Federal 
jury awards—are shown in accom- 


panying Table I. The only district 
which actually had the temerity to com- 
plete a purchase at condemnation price 
was the Cowlitz PUD, which had the 
least to pay above expectations—56 
per cent more. The rest simply looked 
at the real bill the courts said they 
would have to pay, and decided they 
didn’t want any. Yet, each of these 
“suits” cost a lot of taxpayer money, 
costs in one case reportedly running to 
$90,000. 


c= other performance exemplify- 
ing the susceptibility of inexperi- 
enced commission members to “prop- 
ositions” showered upon them, gen- 
erally with something to sell, seems 
worth sketching. It also exemplifies a 
certain implication of subterfuge 
against which there has been public 
reaction. Here’s the story: A talented 
young man instituted a central “infor- 
mation service,” with propaganda its 
real secret purpose and its appeal. It 
was to be financed out of fixed monthly 
contributions from the cooperating 
PUD’s. The state auditor obtained a 
ruling from the state attorney general 
that it was illegal for a PUD to spend 
tax-collected money for such propa- 
ganda or “political” purpose. The serv- 
ice operates today—on PUD funds 
provided through the Washington 
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TABLE I 


VALUATION UNDERESTIMATES RECORDED IN CONDEMNATION SUITS 
Or WASHINGTON Power DistTRICTS 


Plaintiff PUD’s 


Snohomish county 

Okanogan and Douglas counties 
Cowlitz, Lewis, and Thurston counties 
Whatcom County 

Cowlitz County 


Condemnation Price Fixed 


Margin 
of Error 


by Federal 
(%) 


Court Jury 

$9,500,000 
2,366,696 
7,600,000 


,000,000 
6,011,056 


“Appraisal” 
of Advisors 
$3,710,000 
1,262,786 
4,530,000 f 
61.3 
56.0 
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Public Utility Commissioners’ Asso- 
ciation. In this way the bureau became 
one of “research,” which the PUD’s 
lawfully could support. But the same 
management is doing business at the 
same old stand. 

As to overgenerosity in general 
spending of tax money, two more cases 
will illustrate. “Taxpayers’ Protests 


Fail to Deter Nonoperative PUD from. 


Spending Ways,” proclaimed a head- 
line in Olympia Olympian early in Oc- 
tober. Concerning the Thurston Coun- 
ty PUD commission’s meeting at which 
a $12,500 budget for 1944—reduced 
from original $21,000 total — was 
adopted over public protests, the news- 
paper said: ‘Thurston county taxpay- 
ers will pay $12,500 in 1944 for 
the privilege of not being supplied 
with power by Public Utility District 
No. 1.” 


S*” a taxpayer leader at the futile 
protest hearing: “There’s many a 
man who had to sweat for every cent 
of taxes raised. Since you can’t do any- 
thing now, it would be better if you’d 
just take a vacation for the duration.” 

It was shown that this PUD, since 
organized in 1938, had collected and 
spent $90,000. It remains purely a 
“paper” organization without a plant 
to operate but a payroll that goes on 
and on. 

Yakima County PUD, also nonop- 
erating, provoked a taxpayer revolt 
and drew much unfavorable publicity 
with respect to its use of tax money. 
The original commission spent all of a 
$38,539 budget of 1942 on salaries, 
fees, office maintenance, propaganda, 
trips, and the like. When it budgeted 
$36,000 for a continuation of such 
spendirig in 1943, the voters ousted two 
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of the commissioners. The revealing 
sequel is that the commission as now 
constituted has just fixed its 1944 
budget at approximately $2,000. 

Confining analysis to districts which 
have actually been in business at least 
three years, the case of Public Utility 
District No. 3 of Mason county doubt- 
less is the most painful to the public 
ownership cause. Faced with financial 
exigencies stemming from its inexperi- 
ence, Mason No. 3 has just raised its 
electric rates 6 per cent to 33 per cent. 
Increase of 33 per cent hits all classes 
of customers of the lower-use brackets. 
This confession of mistaken zeal is 
particularly embarrassing since the 
PUD had not previously lowered rates 
from the schedule maintained by the 
West Coast Power Company, whose 
properties were taken over. Incidental- 
ly, this is another one of the PUD’s 
of the state which have continued sub- 
sidizing themselves through collection 
of taxes. 


Bap sao further that this Mason 
district last year relieved itself of 
taxes by passing its tax bills along to 
the customers. To monthly bills of all 
customers is added the 2 per cent gross- 
revenue state tax, while patrons in the 
headquarters city of Shelton have 3 
per cent tacked on to cover also the 
utility’s 1 per cent city tax. With all 
of these facts, consider that the dis- 
trict in the past six years has financed 
itself to the extent of $63,045 out of 
the taxpayers’ pockets. With rates now 
raised an average of around 20 per 
cent, residents of the district can com- 
miserate themselves on having to pay 
a substantial premium in taxes and 
electric bills for the decision to vote 
themselves a PUD, which proceeded to 
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TABLE II 
CoMPARATIVE PUD REVENUES 


PUD 


Cowlitz County 
Grays Harbor County 
Mason County No. 3 
Pacific County No, 3 
Wahkiakum County 


$1,010,994 


Je 
or (Loss) 


1942 1941 


$965,758 
746,706 
76,180 
222,273 
57,732 


775,821 
101,252 
237,479 

56,266 


* Figures of the two years are not comparable, due to acquisition of sub- 


stantial properties from power company. 





supplant an experienced private com- 
pany management. 

The half-dozen commissions which 
set up in business by taking over ex- 
isting power facilities have occasional- 
ly taken risks with rate cutting to ful- 
fill promises. There have been instances 
of overestimating prospective growth 
of business. Many of these tyro “power 
men” personally had heard the late 
James D. Ross of Seattle, ace of the 
nation’s public ownership advocates, 
make his positive assertion that sales 
of electricity would “double every five 
and one-half years.” Those who did 
not hear evidently believed something 
of the sort. Oversanguine commissions 
agreed to heavy and increasing bond 
maturity schedules, which now fore- 
shadow possible trouble. Since no 
bonds mature for at least three years 
after emission, careful appraisal of re- 
sults along this line is hardly yet feasi- 
ble. 

Business expansion has 
been encouraging, and 


hardly 
such net 


income comparisons as have been made 
available in official reports are discour- 
aging. Revenue figures of 1942 and 
1941 for all districts in operation as 
long as three years were obtained, save 
for two or three small ones. It is ob- 
vious from these figures that if the in- 
dicated rate of revenue growth (or 
lack of it) continues, these districts are 
going to fall far below Mr. Ross’ op- 
timistic forecast. 

In 1940, under slightly higher rates, 
Grays Harbor PUD had $804,931 
gross revenues. The decrease for Wah- 
kiakum PUD seemed ominous, par- 
ticularly when it is noted that net in- 
come declined sharply, that of the 
month of December being only 49.4 
per cent of the profit realized in De- 
cember, 1941. While last year’s reports 
for the two larger districts mentioned 
about every conceivable favorable fac- 
tor of operations, they conspicuously 
avoided inclusion of comparative net 
income figures; hence, their absence 
here. 
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T’ is fairly startling to discover that 

Pacific PUD No. 2, from very sub- 
stantially smaller gross revenues, had 
booked income-profit-and-loss gain of 
1940 as $90,743, from which peak there 
was the drop to $52,904 last year. 

The PUD’s quite generally bound 
themselves to accumulate bond sinking- 
fund money and an excess of bond-in- 
terest money during the period of no 
bond maturities. Surprisingly, each of 
the big districts went through the mo- 
tions of adding to these “cushion” 
funds last year with one hand, while 
with the other they dipped from them 
before finishing with profit-and-loss 
adjustments. 

Grays Harbor County PUD, with 
3.90 per cent revenue gain for the year, 
could derive no genuine feeling of se- 
curity from results achieved. For the 
year it sustained a net loss of 401 cus- 
tomers, and its gain in energy sales and 
revenues manifestly was due to indus- 
trial line extensions costing $14,000. 
Reported net income of $136,014 cov- 
ered $123,000 bond redemption allo- 
cation with $13,000 to spare. But it 
faced an excess interest allocation of 
$27,472—and dipped $25,702 out of 
surplus! If the district can redeem 
$123,000 of bonds annually, this would 
retire its $3,232,000 of bonds in about 
twenty-six years. 


C= County PUD reported 
$112,575 net income-profit-and- 
loss for 1942. As it needed $138,000 
for its bond sinking fund ($139,000 
for 1943), it had a shortage here of 
$25,425. Additionally, it apparently 
needed $54,400 for its interest fund. 
These “deficits” were met in part by 
appropriating $60,992 from surplus. 
This is hardly reassuring. This district, 
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which bought its chief properties at a 
condemnation figure 56 per cent above 
appraisal figure fixed by its advisors, 
faces a formidable bond debt of $6,- 
800,000. If it achieves bond retire- 
ments averaging $140,000 a year, 
forty-eight years will be required to 
extinguish those bonds. Patently the 
district will need to register net earn- 
ings gains. As already indicated, the 
annual report avoided profits compari- 
sons. But the analyst can guess close 
to the truth from the facts that kilo- 
watt hours of energy sold increased .99 
of 1 per cent—and operating expense 
increased $46,356 while operating rev- 
enues rose $45,236. 

Pacific County PUD No. 3 issued 
$695,000 of revenue bonds, and bought 
existing properties at an aggregate 
price of $522,750. It is further obli- 
gated to repay to Bonneville Power 
Administration over a period of ten 
years the sum of $35,000 advanced for 
purchase of an additional transmission 
line. At end of 1941 the PUD’s capital 
debt was $750,750, which was reduced 
to $697,500 at end of 1942, or just 
where the district started in 1940, Its 
first bond redemption of $24,000 was 
effected last year and at that rate the 
bonds can be paid off in about twenty- 
eight years. Even this result will not 
be assured unless the decline in annual 
net earnings is halted soon. 


HE small Wahkiakum PUD would 

seem to be heading into the same 
difficulties as beset the Mason district, 
if not already squarely in the midst of 
them. From $56,266 total operating 
revenues of 1942 it derived an income- 
profit-and-loss gain of $5,801, but after 
providing for bond retirement and ex- 
cess interest its deficit was $1,602. As 
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with the two largest PUD’s, this was 
covered by means of a surplus raid— 
$3,000 in amount. 

Commissioners of this district seem 
to have invited trouble through the 
somewhat brash act of reducing rates 
in 1942, in face of a decline in cus- 
tomers and other unfavorable omens. 
These commissioners were reputed to 
have ignored an early order from 
Bonneville Administrator Raver that 
they reduce rates. Because they finally 
instituted a belated reduction just after 
contracting with the administrator for 
some additional power needed for a 
wood-processing plant, some observers 
“put two and two together” to surmise 
that Dr. Raver made it a condition of 
the new contract that the commission 
obey his earlier order. While the dis- 
trict sold about 7 per cent more energy 
last year than in 1941, it received 23 
per cent less revenue, as already noted. 

“One of the most discouraging fac- 
tors,” commented the manager in his 
annual report, “has been the decrease 
in population during the year.” Two 
customers were added, while eighty- 
six were lost, for a net decline of 
eighty-four, which equaled 7.3 per 
cent. 

Since December net income was 
only $223, out of which combined 
bond fund and excess interest in the 
amount of $678 should come, the rate 
cut, if so intended, obviously did not 


improve the district’s status by increas- 
ing energy use and revenues. 


i Senageareaadetes commissioners seem 
to have committed another blun- 
der of the character expected of politi- 
cal management. In a spirit of opti- 
mism and paternalism, they branched 
into the domestic water business. At a 
cost of $80,000 they constructed a 
water system to serve a farming and 
dairying community on Puget island, 
in the Columbia river. Some 200 
family heads petitioned for this devel- 
opment. When sign-up time came, only 
129 of the petitioners became cus- 
tomers. Gross revenues at the year-end 
were amounting to not quite $350 a 
month. 

As each month’s interest on $83,- 
000 of bonds and warrants outstand- 
ing amounts at 4 per cent to $276, 
th» plight of this enterprise is apparent. 
The feelings of the holders of this dis- 
trict’s bonds are not hard to guess. 

If the war had not intervened, with 
its priorities and its preclusion of ex- 
tension construction, virtually every 
management of an operating Washing- 
ton PUD would be in a worse hole than 
confronts it. It is not easy to ferret out 
the unprofitable physical expansions 
made before the government clamped 
on its bans, but the results necessarily 
show up in the revenue columns, as 
here indicated. 
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TABLE III 
CoMPARATIVE INCOME-PROFIT-AND-LOSS RECORDS 


PUD 
Mason County No. 3 
Pacific County No. 2 
Wahkiakum County 


% 
Decrease 
11.0 
11.8 
51.8 


1941 
$18,835 
59,189 
11,934 


1942 
ee 


5,801 


* After deduction of $4,859 “Renewals and Replacement” charge. 
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TABLE IV 
Wuy One WasHiIncton PUD Rartsep Its Power RATES 


Income Statement of Public Utility District 
No. 3 of. Mason County—1942 


Operating revenues 


Operating expenses, including depreciation 


Operating income 

Add: Miscellaneous revenues 
General tax revenues 
County apportionment 


Nonoperating revenues 


Net income 


$101,252 
73,842 


27,410 


17,035 


44,445 
22,624 


21,821 


Appropriated for renewals and replacements, bond fund, and 20 per 


cent excess interest 


@ Be understand the temptation to 
overextension by political districts 
the inquirer must have known the 
temper of the crusaders, their enthusi- 
asms, their pledges, their fond expec- 
tations as they launched into the power 
business. Not only were they con- 
vinced they would provide electricity 
cheaper than ever before, but they 
would provide it for every home and 
farm in the community. So they 
thought. Even in the short time they 
had a free hand, commissioners in sev- 
eral districts were accused of getting 
dubious service extensions constructed. 
Sobering effects of the known cases of 


such character will militate against a 
construction orgy following the war’s 
end. 

The enthusiasts also erred some- 
what in their ability to cheapen electric 
power. The more successful of the 
PUD’s have not yet closely approxi- 
mated the rates enjoyed by customers 
of the privately managed utilities in 
contiguous or near-by areas. They have 
a long and difficult road to traverse be- 
fore they distribute electricity as cheap- 
ly as do the substantial power compa- 
nies of the Pacific Northwest—which 
no informed observer now expects of 
them. 





Rayon Used for Gas Mantles 


S 


EVERAL thousand pounds of “Avisco” high-tenacity rayon 
staple fiber yarns are now being delivered monthly to manu- 


facturers of incandescent mantles for kerosene lamps, it was 
announced by the American Viscose Corporation sometime 


ago. 


The staple fiber is employed for this purpose in the form of 
spun rayon yarn. Shortage of ramie, and other natural fiber 
previously used in these mantles, it was said, led-to the experi- 
ments of possible replacement materials by one of the country’s 
large incandescent mantle manufacturers. 
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Wire and Wireless 
Communication 


N December 16th Senator Wheeler, 
chairman of the Interstate Com- 
merce Committee of the Senate, brought 
to a close six weeks of hearings on the 
proposed Wheeler-White bill to rewrite 
the Communications Act and reorganize 
the Federal Communications Commis- 
sion. The hearings covered twenty-seven 
session days of which five were taken up 
with testimony of FCC Chairman James 
Lawrence Fly. He put into the record a 
number of FCC statements and propos- 
als designed to meet criticism of other 
witnesses on the regulatory and adminis- 
trative performance of the FCC to date. 
In effect, Chairman Fly disclaimed any 
intention of the FCC to regulate radio 
program content. He criticized prevail- 
ing radio broadcasting operations with 
respect to program content very vigor- 
ously. He was especially critical of so- 
called “soap opera”—a series of highly 
emotional domestic drama programs 
broadcast during the daylight hours on 
most network stations. 

With the conclusion of the hearings 
Chairman Wheeler said that his commit- 
tee was going to consider rewriting the 
entire Wheeler-White bill (S 814). This 
would be done after the holiday recess. 
Observers believe that the committee 
would be disposed to write amendments 
to the existing law rather than attempt 
a full-scale revision of the Communica- 
tions Act. This was because of the pre- 
vailing feeling that the imminence of 
such important postwar developments 


such as Frequency Modulation (FM), 
facsimile, and television would make it 
desirable to keep regulatory controls 
elastic pending further practical experi- 
ence with such new developments. 
Chairman Fly suggested three amend- 
ments on behalf of the FCC: (1) That 
a maximum of $500 a day might be 
levied as a penalty for violation of com- 
mission regulations. This as an alterna- 
tive to the extreme penalty of revocation. 
(2) FCC would be required to approve 
transfers of 20 per cent or more of stock 
in corporations owning or operating sta- 
tions, as distinguished from the present 
requirement limiting FCC approval only 
to transfers of “controlling” stock. (3) 
It was urged that Congress might specify 
fixed percentages or blocks of time, to be 
allocated for “sustaining” (as distin- 
guished from commercially sponsored) 
programs so as to insure proper recog- 
nition for educational, religious, and 
cultural objectives in radio broadcasts. 


Lo principal witness for the broad- 
casting industry during the closing 
sessions of the Senate committee hear- 
ings was Niles Trammell, president of 
the National Broadcasting Company, 
who appealed for legislative safeguards 
against Federal restriction which would 
“goosestep an industry.” Trammell told 
the Senate committee that past perform- 
ances have demonstrated radio’s devotion 
to public service and its acknowledgment 
of social obligations so clearly that gov- 
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ernment “encroachment” could serve 
only to “destroy the business, shackle 
the freedom, and arrest the progress of 
the broadcasting art.” 

He heatedly denied that it is true, as 
FCC Chairman Fly asserted recently, 
that the National Association of Broad- 
casters is a “stooge” for the NBC and the 
Columbia Broadcasting System. 

“Mr. Fly himself knows that isn’t 
true,” Trammell said. 

The Senate committee is considering 
legislation to limit and define the FCC’s 
authority over broadcasting. 

Saying the postwar period will bring 
far-reaching developments in the field 
of television and Frequency Modulation 
broadcasting, Trammell suggested that 
Congress delay comprehensive revision 
of the Communications Act in favor of 
an amendment “halting further govern- 
ment encroachment on the rights of the 
broadcaster and listener.” He recom- 
mended that the legislators 


1. Write into law specific guaran- 
ties of a free radio since “in every land 
where democracy is dead there is gov- 
ernment control of radio, the press, 
and the church.” 

2. Prohibit the FCC from exercising 
any control over the business or pro- 
grams of broadcast stations. 

3. Provide for long-term or perma- 
nent licenses, subject only to revoca- 
tion for “specified causes.” 

4. Provide that revocation for speci- 
fied causes be authorized only after 
jury trial in the Federal courts. 

5. Eliminate any authority of the 
FCC to deal with radio under the an- 
titrust laws. 

6. Separate regulation of radio in 
the common carrier field from the 
regulation of broadcasting. 

. Make it mandatory for the gov- 
ernment to issue experimental licenses 
and to “encourage the development of 
new radio services.” 

8. Prohibit the commission from re- 
fusing licenses on the basis of occupa- 
tion. 

9. Revise procedural sections of the 
Federal communications law. 
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N the other side of the Congress, the 

special committee investigating the 
FCC continues to be plagued with in- 
ternal discord. On December 16th, Eu- 
gene Garey, general counsel of the com- 
mittee, openly charged that Chairman 
Fly of the FCC and Representative 
Clarence Lea, recently appointed chair- 
man of the select committee, were col- 
laborating to present the commission’s 
case without benefit of the committee’s 
counsel. Representative Louis E. Miller 
of Missouri, Republican member of the 
committee, is reported to have hurled 
the charge of “‘whitewash” at Chairman 
Lea during heated executive session on 
December 7th. 

Principal difficulty seems to be over 
the rules of procedure which were adopt- 
ed last October, providing that all hear- 
ings of the committee shall be presided 
over by one of its members and open to 
the public, unless military secrets or 
other public interests require executive 
session with a quorum present. 

Counsel Garey, pointing out that 
Chairman Fly has refused to permit 
commission employees to be questioned 
by staff members of the committee ex- 
cept in executive session or open hear- 
ings, apparently feels that the investigat- 
ing staff is handicapped in its work and 
the time of the members is wasted by 
being forced to attend routine prelimi- 


* nary investigation in order to find out 
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whether a witness knows anything of 
value or not. 


* * * xX 


HE Federal Communications Com- 

mission on December 14th ruled 
that the accounting performed by 
the New York Telephone Company, a 
wholly owned subsidiary of the Ameri- 
can Telephone and Telegraph Com- 
pany, in connection with four transfers 
of property from AT&T from 1925 to 
1928 was “improper.” 

The FCC said the property transfers 
were recorded by the New York Com- 
pany on its books at amounts substan- 
tially in excess of the net book cost of the 
property to AT&T, and ordered the New 
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York Company to charge $4,166,510 to 
its surplus account. This figure, the FCC 
said, represents the amounts in excess 
of net book cost to the AT&T of the 
property transferred. 

The $4,166,510 had been credited by 
AT&T to its surplus accounts as 
“profit” on the transfers. 

The commission said, however, that 
since the New York Company was a 
wholly owned subsidiary, “profits” to 
AT&T from the transfers were “ficti- 
tious or paper implements,” and are-as 
unreal as profits from interdepartmental 
transactions within AT&T itself. The 
commission described the amount as an 
“inflationary write-up” of the New York 
Company’s asset accounts. The FCC 
said: 

There was and could be no arm’s-length 
bargaining between AT&T and New York 
with respect to the amounts so paid. Any 
method of accounting which results in the 
inclusion in plant investment accounts of 
amounts based upon “value” agreed upon 
between a wholly owned subsidiary and its 
parents which are greater than legitimate 
net book cost to the transferor would nullify 
accounting from a regulatory standpoint. 
Accounting, for purposes of efficient regu- 
lation of public utilities, must be firmly 
grounded on the cost principle. 


Two members of the New York Pub- 
lic Service Commission sat in with Com- 
missioners Paul A. Walker and Ray C. 
Wakefield of the FCC in the hearings 
on the case. 


N December 14th, also, the New 
York Public Service Commission 
ordered, in a sharply worded memoran- 
dum, elimination by the New York Tele- 
phone Company of what the commission 
termed a $4,166,510 “write-up of assets” 
in connection with equipment purchases 
about fifteen years ago. 

The commission held that bookkeeping 
entries involved in the transfer of toll 
lines and other equipment by the Ameri- 
can Telephone and Telegraph Company, 
parent of New York Telephone, were im- 
proper and in violation of the commis- 
sion’s accounting rules. 

Asserting the equipment was trans- 
ferred at prices totaling approximately 


$12,600,000, the commission said this 
reflected book profits of about #,- 
166,510 credited to surplus by AT&T 
and, conversely, a write-up on books of 
the New York Company of that amount 
in excess of the book value on accounts 
of AT&T. 

Hearings were held jointly by the state 
public service commission and the Fed- 
eral Communications Commission. 

The New York Telephone Company 
claimed, the state commission said, that 
“a write-up of assets in connection with 
a property transfer between affiliated 
companies was proper, that it was in ac- 
cordance with established accounting 
principles, that it did not violate the ex- 
isting uniform systems of accounting, 
and that regulatory bodies then and sub- 
sequently were without power to order 
a correction which would eliminate such 


.a write-up.” 


The commission declared: 


If all of this were true, there would have 
been nothing to prevent the transfers back 
and forth of entire utility plants between 
affiliated companies, merely as a-device to 
accomplish write-ups from book value to 
much higher appraised value. 

If such things were proper, little criti- 
cism could be directed at the acquisitive 
genitises who assembled the top-heavy hold- 
ing company systems in the period before 
1930 and sold to the public such vast 
amounts of now worthless securities based 
on written-up property values. 


OMMENTING on the decisions of the 
Federal Communications Commis- 

sion and of the New York Public Service 
Commission, in the New York Telephone 
Company’s accounting case, the New 
York Telephone Company issued a state- 
ment from which we quote as follows: 


The case involves the accounting by the 
New York Telephone Company for cer- 
tain property which it purchased from the 
American Telephone and Telegraph Com- 
pany during the years 1925 to 1928, and 
which it required for the conduct of its 
business in New York state. During this 
period both companies were under the ju- 
risdiction of the Interstate Commerce Com- 
“mission, which had prescribed the method 
by which telephone companies should ac- 
count for such purchases. On January 1, 
1937, the Federal Communications Commis- 
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sion substituted its own system of accounts 
for that of the Interstate Commerce Com- 
mission. 

It is the contention of the telephone com- 
pany that its accounting for the purchases 
in question was in strict accordance with 
the system of accounts of the Interstate 
Commerce Commission in effect at the time 
of the purchases. It further contends that 
the prices paid for the property were fair 
and reasonable and were so determined by 
the Federal court in New York in 1929, 
when the court included this property at 
the prices paid in its valuation of the com- 
pany’s plant for rate purposes. Most of 
the property involved in the purchases has 
been retired from service. 

Further action by the company will be 
determined at a later date. 


*x* * *K 


HE Federal Communications Com- 

mission on December 11th issued 
its final report and order in the Washing- 
ton, D. C., hotel surcharge case (FCC 
Docket No. 6255), disposing of the two 
proposed reports issued following hear- 
ings early in 1942. Affirming the first 
of these, the FCC holds that it has juris- 
diction over special surcharges collect- 
ed by hotels, clubs, and apartment houses 
in the District of Columbia on interstate 
and foreign telephone calls originating 
on their premises. The telephone com- 
panies were ordered to file tariff sched- 
ules or regulations showing these sur- 
charges. 

In collecting these surcharges, the 
commission found, the hotels, apartment 
houses, and clubs are agents of the tele- 
phone companies. The commission re- 
served ruling on whether they might also 
be regarded as “connecting carriers” un- 
der the Communications Act. 

The FCC also expressed the opinion 
“that a permissible alternative means of 
regulation of this matter is a tariff regu- 
lation specifying proper conditions (i. e., 
provisions that hotels, etc., shall conform 
to a certain schedule of surcharges) 
upon which service is provided by re- 
spondents (telephone companies).” The 
opinion makes it clear that the reason- 
ableness or possible discriminatory char- 
acter of surcharges is not passed upon. 
Only the question of jurisdiction to regu- 
late is decided. 
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In part the report stated as follows: 


. . . the surcharges are, for all practical 
purposes, collected for the use of telephone 
service. If the collection of such surcharges 
were not subjected to regulatory control, 
anyone who is permitted by the telephone 
company to control access to the use of a 
telephone, could freely resell interstate and 
foreign telephone service, imposing any 
charges of his own on. such use. This 
would mean at least a partial nullification 
of effective public regulation . .. 


Beas commission’s “proposed re- 
port” No. 2 was not adopted. That 
report proposed a ruling that interzone 
message service within the Washington, 
D. C., metropolitan area is not exchange 
service and is therefore subject to FCC 
jurisdiction. Following the issuance of 
that proposed report the NARUC inter- 
vened in opposition to the same by ex- 
ceptions and brief, supported by oral ar- 
guments by its general solicitor and as- 
sistant general solicitor. For the state 
commissions it was argued, that such 
commissions had been afforded no oppor- 
tunity to participate in the original hear- 
ings, and that a determination of the ju- 
risdictional issue was not necessary in 
this proceeding. The commission’s deci- 
sion responded to this suggestion. The 
report stated: 

There was no intention on the part of this 
commission to raise this issue when the 
present proceeding was instituted... . Our 
decision herein is . . . intended to apply to 
surcharges collected in the District on all 
interstate interzone telephone calls covered 
by tariffs on file with us. It is understood, 
however, that this decision is without prej- 
udice to any claim by the respondent tele- 
phone companies or by the District com- 


mission or any state regulatory authority 
that this commission is without jurisdic- 
tion over interstate interzone calls. 


The District of Columbia Public Utili- 
ties Commission, codperating, concurred 
in finding an agency relationship and in 
holding ‘the surcharges subject to regu- 
lation. 

The District commission, however 
(Commissioner Hankin dissenting), 
specifically fourid the service involved to 
be exchange service, subject to its juris- 
diction. 
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Comment 


By OWEN ELY 


Has the Bond Market Passed 
Its Peak? 


F gps to a questionnaire recently 
circulated in Wall Street by a large 
investment trust developed the unani- 
mous opinion that the highest price levels 
have now been seen in high-grade bonds 
and preferred stocks. The Dow-Jones 
average of 40 bonds reached a high of 
97.17 last July, declined to 95.34 Novem- 
ber 30th, and has since recovered to 
96.45. However, this average includes a 
number of secondary rail issues. Stand- 
ard & Poor’s average yields for various 
grades of utility bonds are as follows: 


1943 1942 

Dec. 15th High Low High Low 
Al+ 2.70% 2.71% 2.58% 2.79% 267% 
Al: 274: °230.- 267 295-278 
A 29 298 288 304 297 
Bl-+ Se Se he. ee 3.29 
Bl 437 458 434 480 4.47 
B 509 611 5.09 699 5,90 


Due to the fact that many utility bonds 
sell well above their call prices, and thus 
have not fully reflected the “going re- 
turn” to the same extent as bonds below 
call price, the moderate rise in these aver- 
ages from the low points of the year 
probably does not fully reflect the extent 
of the deterioration of the bond market. 

The variations between the different 
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grades of bonds are interesting. The 
Al-+ average yield is close to the high for 
the year, which means nearer the lowest 
price; on the other hand, the B average 
is exactly at the year’s low—which means 
top prices for second-grade issues. Ob- 
viously, the highest-grade bonds follow 
the money market while the lower grades 
follow the trend of utility stocks. The 
intermediate grades, subject to both in- 
fluences, range between the year’s highs 
and lows. Present prices for all grades, 
however, compare favorably with the 
1942 range. 

Standard & Poor’s bond and preferred 
stock price indexes are as shown below. 


IGH-GRADE taxable bonds and pre- 
ferred stocks are near their lows 

for this year while tax-exempt govern- 
ment and municipal issues are down only 
moderately from their best levels. The 
decline in taxable issues appears to be 
due to the fact that certain institutions 
have been lightening their corporate hold- 
ings in order to handle their full quota 
of government financing. This is per- 
fectly logical since a large proportion of 
Federal debt has to be placed with in- 
stitutions and a certain proportion of this 
is “inflationary.” Despite the firm con- 
trol which the Treasury Department has 


e 


Dec. 15th 
High-grade corporate ........... 117.5 
Taxable governments: 
LOO RORREE Sic sibs ok hs bak ws 108.1 
SNOCEMEERR 5050 Sache tc ues ukeces 106.4 
Preferred stocks ......0.0ce0cese% 168.7 
Tax-exempt bonds: 
vernment long-term ......... 116.0 
Government short-term ........ 107.0 
MECN 5 5 OLS A Eee 0 132.6 


1943 1942 
High Low High Low 
119.0 117.3 117.6 116.9 
109.8 108.1 110.1 108.4 
106.6 106.3 107.7 106.2 
176.4 167.1 167.1 152.5 
117.3 112.6 113.9 110.7 
107.4 106.5 107.1 106.4 
135.6 127.5 129.0 121.2 
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exercised over interest rates on govern- 
ment bond issues, some recognition may 
have to be given to the current slowly 
rising trend of corporate bond yields. 

The experience of underwriting syn- 
dicates in offering utility bond issues in 
the past month or so reflects the current 
change in interest rates. There has been 
some “‘sales resistance” on,the part of in- 
stitutional buyers, and several syndicates 
have had to do a real selling job because 
of overoptimistic bids submitted under 
competitive bidding. The Delaware 
Power & Light 20-year 3s, offered Octo- 
ber 27th on a 2.70 per cent basis, proba- 
bly reflected the peak of the market for 
refunding AA bonds. The recent Utah 
Power & Light issue was a “slow” offer- 
ing, but this was due to special circum- 
stances, as the yield of 3.71 per cent was 
high for a BBB issue compared with 
former 1943 offerings. 

A great deal of utility bond refunding 
remains to be done. The slowness of 
many utility executives to plan refunding 
programs seems due in part to the 
amount of laborious work and red tape 
involved, partly to the inroads on savings 
made by Federal taxes, and in some cases 
to troublesome questions of plant write- 
offs. However, there are two factors 
that should not be lost sight of : (1) Cur- 
rent interest rates offer probably the best 
opportunity in history for refunding and 
won't last forever; (2) a large current 

saving in Federal taxes is usually pos- 
sible because of the loss taken on call 
premiums, etc. This saving affords a 
considerable offset against increased 
taxes over the ensuing year or so—by 
which time tax rates may begin to decline, 
it is hoped, if the war is over. 


* 


Proposed Settlement of American 
& Foreign Power Debt to 
EBSS 

MERICAN & ForeIGN Power has 

amended its plan for clearing up 

the $35,000,000 past-due note to its par- 

ent company, Electric Bond and Share. 

The original proposal was to use $5,000,- 
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000 cash and to borrow $30,000,000 from 
the banks by issuing 3 per cent serial 
notes. The new plan is to issue the same 
amount of 3 per cent notes to Electric 
Bond, $3,000,000 maturing annually for 
four years and the balance of $18,000,000 
in the fifth year. 

Electric Bond and Share would use 
the first payment of $5,000,000, plus pro- 
ceeds of sale of $4,488,500 face amount 
of subsidiary bonds now in its portfolio, 
to retire additional amounts of preferred 
stocks. 

During the past several years over 
$20,000,000 par amount of preferred 
stocks have been retired, and about 
$7,000,000 cash is available for pur- 
chase of additional shares under SEC 
authorizations. 


¥ 


Snags in Competitive Bidding 


HE Interstate Commerce Commis- 
sion has not yet rendered its deci- 
sion on competitive bidding for all rail- 
road issues, but the debate over the merits 
of this method of handling new issues 
still continues. Kuhn, Loeb & Company 
recently denied that they had “gone on 
strike,” as intimated by Halsey, Stuart & 
Co. On the other hand it appeared to 
some Wall Street observers that Halsey, 
Stuart had not furthered the cause of 
competitive bidding by its tactics with 
reference to the recent $42,000,000 Utah 
Power & Light bond issue. This had 
been a “lame duck” issue for several rea- 
sons. 
The company had been faced with 
a heavy property write-off and a substan- 
tial rate cut, and its largest bond issues 
were due in 1944, It was thus forced to 
plan its refunding operation in the midst 
of accounting and rate troubles. The 
initial plan included some junior financ- 
ing in addition to the first mortgage issue, 
but announcement of the rate cut made it 
necessary to revamp this financing, elim- 
inating the junior issues and increasing 
the amount of first mortgage bonds. 
The company then arranged to sell the 
increased issue of mortgage bonds to a 
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group of insurance companies on a 3% 
per cent interest basis—a higher coupon 
rate than would have been necessary on 
the original issue, since other BBB bonds 
were sold around a 3.15 per cent basis. 

However, the SEC would not grant 
approval of this institutional sale 
and required the company to offer its 
bonds at competitive bidding, presum- 
ably with the idea that it could obtain 
better terms. (It was rumored in the 
Street that Halsey, Stuart had suggested 
to the SEC that the sale should be placed 
on a competitive basis.) However, when 
competitive bids were submitted shortly 
thereafter, Halsey, Stuart’s bid was sur- 
prisingly low—about 4 points under the 
winning bid. 

First Boston Corporation bid 99.1717 
per cent for the bonds with a 3% 
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per cent coupon, or about a 3.71 per 
cent basis, and reoffered them at 100.625. 

President Gadsby has estimated that 
the company lost $600,000 due to the 
change of plans required by the SEC— 
instead of benefiting thereby. A much 
larger loss—estimated at $2,000,000— 
would have resulted if the First Boston 
bid had not been submitted. While this 
was, of course, an honest mistake of 
judgment on the commission’s part, 
greater weight should have been given to 
the peculiar difficulties faced by the com- 
pany, and the embarrassment of having 
to make a second change of plans. Such 
changes are always a serious handicap 
from the standpoint of market psychol- 
ogy, which is a definite factor to be 
reckoned with along with purely statis- 
tical comparisons. 


STOCK aso BOND PRICES 


1941-1942 
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NOTHER unfortunate experience with 
competitive bidding was the recent 
attempt of Central Vermont Public Serv- 
ice Corporation to sell 195,000 shares of 
its common stock. Harriman, Ripley & 
Company and First Boston Corporation 
bid $13.25 a share, proposing to offer the 
stock to the public at $14.25, and no 
other bids were received. President Cree 
held that this bid “would not produce 
sufficient cash for us to carry out the 
program laid out by us and presented to 
the various commissions.” 

The company thereupon proposed to 
change the terms of the offering some- 
what, with a larger “contribution” from 
New England Public Service Company, 
the parent company. It was able to ar- 
range a “negotiated deal” with Coffin & 
Burr on the new basis. A smaller number 
of shares (178,000) would be sold to that 
firm at $14.92 and offered to the public 
at $16. 

The commission has not as yet indi- 
cated its approval of the new arrange- 
ment. 

In initially requiring competitive bid- 
ding for this stock issue the SEC de- 
parted somewhat from its previous 
policy, the offerings of the common 
stocks of Idaho Power and Public Serv- 
ice of Colorado having been negotiated 
deals. 

Perhaps the success of those of- 
ferings led the commission to feel that it 
had permitted enough exceptions from 
the rule, and should return to competitive 
bidding. If so, it probably failed to take 
into account the fact that the company 
needed a certain price to carry out its 
plans and that such a price might not be 
obtainable due to territorial and other 
factors. (Vermont is not a “growth” 
state and hence the stock of such a utility 
might have less appeal, despite its statis- 
tical soundness. ) 

Two other stock sales are now pending 
—Derby Gas & Electric (subsidiary of 
Ogden Corporation) and Central Illinois 
Electric & Gas (Consolidated Electric & 
Gas system). In both cases the com- 
panies have asked for exemption from 
competitive bidding, but no SEC deci- 
sions have yet been handed down. 
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Tax Statement by President 
Kellogg of EEI 


W. Ke toes, president of the Edi- 
e son Electric Institute, made an im- 
portant statement before the U. S. Sen- 
ate Finance Committee on December 
2nd. (See also page 43.) Referring to 
Secretary Morgenthau’s statement “de- 
spite heavy increases in taxes, net cor- 
poration income, after taxes, has risen 
greatly since 1939,” Mr. Kellogg pre- 
sented the accompanying chart indicat- 
ing that this statement would not apply 
to the electric utilities. 

The composite statement of revenue 
and income for the twelve months ended 
September 30th for Class A and B elec- 
tric utilities (compiled by the FPC) 
showed an increase in net income of 8.5 
per cent. The next statement, for the 
twelve months ended October, is expect- 
ed to make a less favorable comparison 
because in October, 1942, many com- 
panies readjusted Federal taxes, revers- 
ing the overaccruals made in the previous 
nine months. President Kellogg pre- 
sented the estimated 1943 income state- 
ment (see page 35) to the Senate Finance 
Committee. With the calendar year 1943 
adjusted to the new tax rates as proposed 
in the House bill, net income would show 
a slight decrease despite an 8 per cent 
gain in revenues. 

Mr. Kellogg pointed out that while 
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164 manufacturing companies in 1942 
earned 9.9 per cent on net worth (12.4 
per cent in 1941), the electric utility 
companies earned only 5.3 per cent (5.8 
per cent in 1941). He also pointed out 
the inability of the private utility indus- 
try to attract new junior capital when 
taxes continue to make increasing in- 
roads into net income, and suggested that 
any loss of revenue caused by exempting 
utilities from the increased rates pro- 
vided in the House bill could be doubly 
offset by taxing government-owned utili- 
ties on the same basis as the private 
utilities now pay. 


¥ 


“Utilities on the Auction Block” 


N an address before the Boston Se- 
curities Traders Association on De- 
cember 8th, W. Truslow Hyde, Jr., 
utility analyst for Josephthal & Co., re- 
ferred to a statement by: SEC Commis- 
sioner O’Brien that the “death sentence” 
is beneficial to investors in holding com- 
pany securities because it enables them to 
realize larger values for their securities. 
Mr. Hyde continued : 
His implication that holding companies 
are more valuable dead than alive and that 
their assets combined are worth less than 


the sum of their parts is contrary to the 
American tradition of building, combining, 


Operating Revenues 
Operating Expenses 
Depreciation 


consolidating, and growing through which 
corporations have repeatedly made two and 
two equal five. The Chrysler Corporation 
bought Dodge Brothers, Inc., back in 1928 
and was widely criticized for the excessive 
price it paid. However, Chrysler acquired a 
ready-made dealer organization through 
which it could market the Plymouth car and 
successfully invade the low-priced field 
which had been dominated by General Mo- 
tors and Ford. As subsequent developments 
have proven, the Dodge assets were worth 
more in combination with those of Chrysler 
than they were alone. 

American Home Products has been ac- 
tively acquiring other companies over the 
past ten years, and invariably pays more for 
them than their value to individual investors. 
A short time ago, it was rumored that 
Standard Oil of New Jersey would acquire 
Mid-Continent Petroleum. Even though the 
rumor was not confirmed, Mid-Continent 
Petroleum stock advanced sharply reflecting 
its greater value to a holding company than 
to individual investors. 

Similarly, in the public utility industry, an 
operating company is worth more to a hold- 
ing company than it is under private own- 
ership. Coordinated operations, the avail- 
ability of specialized management and organ- 
ization, and the ability to provide cheaper 
capital create economies for an efficient 
holding company system that are not enjoyed 
by independent units. Normally, therefore, 
the value of a holding company is in excess 
of the sum of its parts and, until the “death 
sentence” threatened their existence, holding 
company stocks commanded a premium over 
their liquidating values. 

The Holding Company Act has changed 
all this and the value of holding company 


Per Cent 
1942 Change 1943* 


2,611 2,816 
1,011 1,134 
294 309 
630 y 710 





Total Deductions 
Operating Income—Electric 


1,935 2,153 
676 663 


Other Departments 55 59 66 
Nonoperating Income 73 72 70 
Gross Corporate Income 849 807 799 
Interest, Amortization, etc. ........ 312 310 304 


Net Income 537 497 495 








* Estimated on basis of actual results of first nine months of 1943 with Federal tax rates of 
House Bill 3687 applied. 
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FINANCIAL NEWS AND COMMENT 


stocks now has to be gauged on what they 
are worth in liquidation rather than as going 
concerns. Naturally, therefore, buyers can 
no longer afford to pay more than liquidat- 
ing value; and, if they are to make a profit, 
they must buy at Jess than liquidating value, 
with the extent of the discount dependent 
upon the economic and market risks involved 
and the time required to comply with the 
act. But this discount is due to the “death 
sentence” provisions of the Holding Com- 
pany Act and not to the holding company 
structure. 


r. Hype referred to the unfavor- 
able reception accorded to some of 
¢ operating company stocks when they 
were first offered, and indicated that a 
beriod of seasoning is frequently neces- 
sary before the fair value of the issue, 
based on statistical comparisons with 
stablished issues, can be realized mar- 
etwise. He discussed the recent price 
history of Houston Lighting, Philadel- 
bhia Electric, Puget Sound Power & 
ight, Idaho Power, and Public Service 
bf Colorado. Whether the new stocks 
each the market through underwritings 
br distributions, Mr. Hyde points out 
ey must initially be priced lower than 
omparable existing issues, since a con- 
ession must be made to induce investors 
o put their money into a new stock. The 
mount of the concession depends largely 
bn the quality of the stock and the 
mount offered. Many institutional and 
bther investors refuse to buy new issues, 
preferring to watch their market action 
before making a commitment. Others 
brefer to digest all available information 
before reaching a decision—sometimes 
lifficult in advance of a public offering. 
hus a latent demand exists in addition 
jo that reflected in the initial public of- 
ering, and this in time helps the stock to 
bain its proper level as a “seasoned” 
ssue. 
Regarding the postwar outlook, Mr. 
yde points out that even if industrial 
onsumption after the war should decline 
rom the 1942 to the 1938-9 average level 
which is more pessimistic than is usual- 
y forecast), a gain of 15 per cent in do- 
mestic and commercial consumption 
hould fully offset the loss in the indus- 
rial load. Such an increase would be 


attained merely by the resumption of the 
prewar trend, when residential and 
commercial sales increased about 10 per 
cent annually. He thinks that the post- 
war rate of growth will considerably ex- 
ceed this rate, possibly doubling within 
a comparatively few years. 

“As holding companies divest them- 
selves of billions of dollars worth of 
equities,’ Mr. Hyde concluded, “the 
present dearth will give way to a plethora 
of utility stocks through which investors 
can participate in the future of a basic 
industry just getting over its growing 
pains and emerging from its adoles- 
cence.” 


» 


AGECO-AGECORP Hearing 
Opens 


E iieaton forces in the compromise 
recapitalization plan of Associated 
Gas & Electric Company and Associated 
Gas & Electric Corporation began argu- 
ments before the Securities and Ex- 
change Commission on December 17th 
on eleven briefs—starting what some ob- 
servers believed would be the longest oral 
argument on record before that commis- 
sion. Commissioners Robert E. Healy, 
Sumner T. Pike, and Robert H. O’Brien 
heard the arguments, joined later by 
Chairman Ganson Purcell. 

Among the eleven briefs filed by the 
parties, four were supporting in the main 
the recommendations of the commis- 
sion’s public utilities division staff that 
the compromise recapitalization plan 
should be approved, with some minor 
modifications. 

Principal opposition came from coun- 
sel for committees representing the hold- 
ers of AGECORP’s debentures of 1973 
and 1978, and the Empire Trust Com- 
pany, of New York, trustee under the 
1973 debentures. Lewis Dabney, counsel 
for AGECO, top company in the sys- 
tem, in a 2-hour discussion of the scram- 
bled history of the Associated system, 
declared thatthe compromise recapitaliza- 
tion plan was the fairest that could have 
been evolved under the circumstances. 
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What Others Think 


REA Probe Confirms Political Plot d 


LOTS to control 4,000,000 votes in the 

800-odd codperatives of the Rural 
Electrification Administration and to 
force the use of copper instead of alumi- 
num in the construction of lines were 
the most significant revelations at the 
first two hearings before a special Senate 
Agriculture subcommittee, conducted 
late in December. The investigation was 
prompted by an open clash between sup- 
porters of Administrator Harry Slat- 
tery of REA and Executive Manager 
Clyde T. Ellis of the National Rural 
Electric Codperative Association, but 
the first two hearings revealed that, in 
fact, conniving within REA has been un- 
der investigation for more than two 
years, 

First to appear before the committee, 
headed by Senator Ellison D. Smith 
(Democrat, South Carolina), and includ- 
ing Senators Gillette (Democrat, Iowa), 
Bilbo (Democrat, Mississippi), Aiken 
(Republican, Vermont), Shipstead (Re- 
publican, Minnesota), was John Car- 
son, Washington director of the Con- 
sumers Codperative League of the Unit- 
ed States. He laid the groundwork upon 
which the committee investigators are 
basing the burden of the evidence which 
they contend will prove that in many in- 
stances REA actually has been adminis- 
tered to the disadvantage of the million 
American farmers receiving energy over 
its wires. 


R. CARSON gave detailed testimony 

with regard to a memorandum 
prepared in 1940 by John A. Becker 
of Milwaukee, former Wisconsin state 
REA administrator, shortly after he had 
conferred with Robert B. Craig, who re- 
signed as deputy REA administrator last 
May. Contents of the memorandum 
were digested in an article published in 
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Pustic UTILities FoRTNIGHTLY, issu 
of July 8, 1943. 

The memorandum contained purport 
ed statements by Craig that he intende 
to gain political control of REA frog 
within or from without. The plan we 
to form a central buying organizatio 
for REA co-ops. It was estimated 
considerable savings could be made t 
members of the co-ops in the purchas 
of various farm necessities. Half of 
saving was to be given back to the co 
ops, and the other half was to be r 
tained by the central buying organiz 
tion, which was to be formed for pri 
vate gain. Later it was proposed t 
form insurance codperatives to carry 3 
insurance for REA groups. 

Carson had related that his attentic 
was drawn to the memorandum by Joh 
M. Carmody, former administrator 0 
REA and now a member of the Maritim 
Commission. Carmody corroborated 
testimony of Carson with respect to th 
memorandum and said that its content 
had so “nauseated” him that for a lon 
time he was at a loss to know what t 
do with it after it had been submitte 
to him by Becker. He continued: 


When I left REA in June, 1939, it 
because I would have nothing more to ¢ 
with the organization after it had been trans 
ferred to the jurisdiction of the Depart 
ment of Agriculture. When I walked out ¢ 
my office, I never thereafter made any sug 
gestions or recommendations as to how tl 
department should be conducted. When I gi 
Becker’s memorandum, I felt sorry 
he had submitted it to me because I didn 
feel that I was in any position to do 2 
thing about it, even though I was deep] 
interested in the REA and concerned wif 
its operation devoid of the influence 
pressure groups and political oppo 
tunists. After-I had thought the 
ter over for a long time, I sent for Carso 
a man for whom I have great respect af 
one who has done a great deal for the cooj 
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erative movement in the nation. I then 
showed it to Harry Slattery and sometime 
later gave it to Judson King [head of the 
National Popular Government League, 
Washington, D. C.]. 


Commenting on his resignation from 

A, Mr. Carmody testified : 

While I was never consulted about the 
transfer of REA to the jurisdiction of the 
Department of Agriculture, I always want- 
ed REA to retain its independence. I did 
not, however, make any protest against 
the reorganization bill which included the 
transfer. I have always felt that a smaller 
unit is more effective. For many years pri- 
vate business has been seeking the optimum 
size of an organization to obtain the great- 
est amount of economy and efficiency. It is 
equally true in private business and in gov- 
ernment that the smaller organization is 
likely to be more effective. There is a defi- 
nite delusion about the efficiency of large 
organizations. 

The point I am making is that we didn’t 
want to have to run to a bunch of clerks 
in any department to tell us whether we 
could build a line which we had already 
studied, laid out the plans for, and con- 
cluded was practical, economical, and of ad- 
vantage to the farmers concerned. 


IRST indication that there was any 
plan to form a national organiza- 
ion which would seek to control the 
embers of the REA co-ops came to Mr. 
armody as administrator from Ernest 
ollins, who was in charge of field op- 
brations in the development division. Ac- 
ording to Carmody’s testimony, Collins 
nsked for a leave of absence of six 
onths to go to Chicago and participate 
n the organization and development of 
p national organization to handle elec- 
tical appliances and other merchandise 
or co-op members. Carmody said he was 
ather surprised at such a request and 
ssked Collins who had instigated it. Col- 
ins replied that it was Charles Falken- 
wald, an REA employee since deceased. 
The upshot of the whole matter was 
hat Carmody called them both before 
im and told them they had one of two 
hoices: They could either resign and 
pet out of REA or remain in REA and 
lrop all connection with the proposed 
brganization. He testified that he told 
hem REA had a job to do, it had lots 
bf friends, both among the farmers and 


in Congress, and it didn’t need this sort 
of promotion. He also testified that Craig 
had told him of a plan to form a national 
organization and he discouraged Craig. . 
So far as he knew, he said, none of the 
three participated thereafter in the plan 
while he was administrator. 

Carmody highly praised Becker, whom 
he termed a source of accurate informa- 
tion and one who was vitally interested 
in the welfare of REA co-ops. He said 
he had always been impressed by his in- 
tegrity and simple honesty. There was 
some evidence during the course of the 
testimony that field representatives of 
REA had been promoting the formation 
of organizations in various states 
through which co-ops would make their 
purchases. Carmody said that all of this 
activity was conducted without his 
knowledge and certainly without his ap- 
proval. 

An interesting point brought out by 
Carmody was that REA had consider- 
able difficulty in various parts of the 
country in obtaining rates for energy 
from private utilities which were low 
enough to make distribution economical. 
In several instances, he said, REA de- 
veloped its own generating plants and 
this had the effect of forcing private 
utilities to sell at lower cost. Private utili- 
ties, he said, have found since that the 
REA business they are now receiving 
is generally very profitable and the rates 
are reasonably low. 


ARMODY was questioned repeatedly 

by Carroll Beedy, counsel for the 
committee, with regard to any recom- 
mendations he might like to make con- 
cerning the operation of REA. Car- 
mody called attention to the fact that the 
President had expressed his displeasure 
with differences between departments. 
He said that he did not care to suggest 
to any department how it should con- 
duct its affairs. When Carmody re- 
signed, Henry A. Wallace, then Secre- 
tary of Agriculture, asked him what he 
thought about appointing Craig as ad- 
ministrator. Carmody replied: “He is 
not a big enough man for the job.” 
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Carmody said that when Harry Slat- 
tery was appointed, he was highly 
pleased, because he had known Slattery 
for years and had been aware of the 
good work he had done in the public 
power field. 

Discussing construction costs, inci- 
dental to the regular course of the testi- 
- mony, Carmody revealed that REA, by 
virtue of the fact that it was designed 
to operate in low-revenue territory, had 
to concentrate upon low original cost. As 
a result, he said, REA lines are built 
for as low as $800 or less per mile, as 
against the private utility cost which used 
to average as high as $2,000. Private 
utilities, he said, had been given a man- 
date by the courts that they were entitled 
to a fair return on their investment and 
this was not conducive to economical 
construction. Inasmuch as REA had no 
guaranty of a fair return, it had to build 
its lines as cheaply and as economically 
as possible without impairing their 
serviceability. 

When he made this comment, Counsel 
Beedy handed him a memorandum dated 
December 21, 1939, from Paul H. Ap- 
pleby, assistant to the Secretary of Agri- 
culture, which said in effect that the pol- 
icy of REA would be that the original 
cost was not the important item. The 
question was whether or not the farmers 
eventually could pay off the loan neces- 
sary to build the line. Beedy contended 
this was exactly in line with the theory 
of the private utilities with respect to in- 
vestment. 

Carmody attempted to avoid com- 
ment on the memorandum by saying 
that he was sorry but he didn’t under- 
stand how such a memorandum could 
ever have been issued. 


ARD B, FREEMAN, now assistant to 

Carmody in the Maritime Com- 
mission and former codrdinating engi- 
neer for REA, was the witness who re- 
vealed the alleged policy program of 
Craig and others within REA to require 
the use of copper wire at a higher cost, 
instead of aluminum. It must be ex- 
plained that the copper wire used was 
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in reality a steel wire coated with copper 
sold under a trade name. Freeman 
brought out that there was complaint 
made by Craig and others that too much 
business was going to the aluminum in 
dustry and that every effort was made to 
change project specifications—in man 
instances to force the use of copper afte 
bids had shown that aluminum was much 
cheaper. 

He told of the existence of the Coppe 
Wire Engineering Association, heade( 
by Stanton Hurtz. This associatio 
he said, maintained headquarters in thq 
Occidental hotel in Washington, D. C. 
and entertained engineers and others in 
REA. Under close questioning, Free 
man testified that Hurtz was a con 
spicuous figure in the halls of REA and 
was very close to Craig and other engi 
neers. 

Freeman reported one case to Slattery 
in which he said that there had been ; 
successful concerted effort to use copper, 
although it cost $10 to $75 a mile mort 
than aluminum and that this effort hai 
been approved by Craig, despite the faq 
that in each instance contractors bidding 
on construction of REA lines were giver 
the alternative of using copper or alu 
minum, 

Freeman also reported to Slattery tha 
confidential and advance informatioj 
was being given to certain companie 
and that, as a result, they were able ti 
go out into the field and impress fam 
cooperative boards with the advantage 
to be gained in the use of copper in 
stead of aluminum before the aluminum 
wire makers knew anything about thi 
proposed projects. Freeman cited om 
particular example of the advance i 
formation in the appointment of a fiell 
engineer for the southern region. Hi 
said he and Craig had discussed the ap 
pointment with Carmody and that Ca 
mody had requested that the announ 
ment of the appointment be withheld 
til a later date. 

The engineer to be appointed receivel 
a wire from a copper wire manufacture 
the next day, congratulating him upo 
his appointment. 
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THE MAN WHO CAME TO DINNER 


TyECAUSE of the lack of information 
J with respect to the maintenance 
ost of copper as against aluminum, 
reeman suggested that REA conduct 
S own investigation of its own lines 
ind appointed Blake R. Van Leer to make 
(ihe investigation. His report showed that 
aintenance of copper lines was three 
mes as high as aluminum, in a survey 
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of 1,000 miles. Aluminum cost $52 and 


copperweld $180 for maintenance. Van 


Leer recommended that the report be dis- 
tributed through all the regions of REA. 
This was never done. 

Freeman revealed that in the fall of 
1939 he and others in REA became 
alarmed at the course of events and felt 
they had to do something “to save REA.” 
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They called on Senator Shipstead and 
laid the story before him. Senator Ship- 
stead immediately demanded an investi- 
gation by the Department of Agriculture. 
Thereafter Freeman was called before 
Carl Hamilton, who was assistant to 
Secretary Wickard. The investigation 
followed, and there were recurring re- 
ports of REA employees being threat- 
ened by Craig and his followers with 
dismissal if they gave any information 
to the Department of Agriculture inves- 
tigators. However, the Department of 
Agriculture finally completed its report, 
which substantiated all of the charges 
made by Freeman with respect to the 
abuse of bids on projects to the benefit 
of copper wire. In fact, a number of in- 
dividuals were dismissed by Craig dur- 
ing the course of the investigation, Free- 
man testified. 

One reputed example of abuse was 
reported by the Department of Agricul- 
ture investigators in connection with 
their examination of Missouri-42 Cald- 
well project. It was shown that the proj- 
ect had been approved by the local codp- 
erative board on the basis of using alumi- 
num conductor, which was cheaper. 

John K. O’Shaughnessy, an engineer 
in REA, ordered all bids rejected and 
set up the project on a new basis, which 
he declared would result in economy of 
construction through the use of a smaller 
gauge of copper wire. He asked the lo- 
cal codperative board to approve the 
change. 

After the bids had been rejected 
and the new plan set up, O’Shaugh- 
nessy was alleged to have again changed 
the plans and increased the size of the 
copper wire at an increase in the cost to 
the farmers of the codperative of more 
than $6,000. O’Shaughnessy is still a 
member of the engineering staff of the 
REA. He will be called as a witness. 


EEDY, in commenting on the report of 
the Department of Agriculture, 
said that its investigators had repeated- 
ly attempted to get a statement from 
Craig, but that except on one occasion he 
successfully evaded them. On that occa- 
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sion he promised to write a memorap 
dum which never has been submitted 
the department. Craig resigned last Ma 
Carson testified that the National Rurg 
Electric Codperative Association, forme’ 
nearly two years ago with former Repra 
sentative Clyde T. Ellis (Democrat, / 
kansas) as executive manager, follow¢ 
the general pattern laid down by Crai 
as his plan for political control was oul 


lined to Becker. It was NRECA, whidir’. 


now includes among its membershj 
some 600 REA co-ops, which attempt 
unsuccessfully to form two mu 

insurance cooperatives to handle RE 
business. Carson testified that his leagy 
adopted a resolution in January, 1943, d 
signed to arouse the consciousness 
others against the association of RE) 
co-ops with any political organizatio 


and claimed that the NRECA was sudi’ 


an organization, designed to influen 
and control members of Congress. 
Carson said he discussed the matiql . 
with Hamilton, and advised him that uli 
less the department attempted to clear 
the “mess” which was developing | 
REA, a_ congressional investigatio 
might follow. Carson testified that Han 
ilton asked him to forget he had ev 
talked with the department about t 
matter, if such an investigation sho 
follow. Carson also talked with Jo 
than Daniels, an assistant to Presider 
Roosevelt, and Daniels agreed to make 
complete investigation of the matter, : 
though nothing was developed. 


HE witness further explained 
he had talked the matter over wil 
Harry Slattery, present REA Admimit 
istrator, and that Slattery had agreed | 
step down to the position of deputy at 
ministrator if former Senator George Wa 
Norris would become administrator ft 
the purpose of clearing the politics of 
of REA. 
It was understood that the Whi 


House was favorable to such an age’ {i 


pointment, but that Norris declin¢ 
because of his-age. The fact that No 

had been offered the job was reveale 
by PUR Executive Information Servic 
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Carson advised the committee that his 
league had gone on record repeatedly to 
encourage the REA co-ops to get out of 

debt to the government as soon as pos- 
‘Tible, so that they could become free and 


,mndependent agencies. This could not be 


done, it was contended, if the co-ops al- 
owed themselves to become entangled in 
the organization of codperative insurance 
proups which they would have to finance 

ith money rightfully due the govern- 

ent. It was pointed out that NRECA 
Pbtains about $100,000 a year in fees 
rom the approximately 1,000,000 mem- 
wapers of all of the REA co-ops, the fee 
“mpeing 10 cents per member of the REA 


’" eo-ops for membership in the NRECA. 


Carson said that the opportunity for 
. Mlevelopment of the political organization 
nthe REA is so great that it is a tempta- 
ion to many and that it cannot be kept 
but of politics if it remains under the ad- 

inistration of any Cabinet officer. He 
Beaid he would like to see REA made in- 
lependent, subject only to the dictates of 


Congress, as it was originally set up. 
President Roosevelt used his emergency 
powers to transfer REA from an inde- 
pendent administrative agency to the 
jurisdiction of the Department of Agri- 
culture. 

Chairman Smith commented that REA 
was recognized as a “juicy plum” by 
many politicians and that he did not know 
what kind of a fence could be built 
around it to protect it from the vote-get- 
ting proclivities of Congressmen and 
Senators. 


HE hearing was adjourned, subject 
to the call of the chairman, which 
was expected to be sometime after Janu- 
ary 10th. Counsel Beedy indicated that 


witnesses would include those who have 


already been mentioned in the testimony, 
as well as former employees of the REA 
who were allegedly discharged because 
of their opposition to Craig and his poli- 
cies. 

—C. A. E. 





Rise of the Electrical Industry 


NE of America’s pioneer electrical 
engineers—a man who studied un- 
ler Cyrus Fogg Brackett, practiced his 
@profession actively as chief engineer of 
British Westinghouse and in other ca- 
bacities, and was then for more than 
enty-five years chairman of the de- 
bartment of electrical engineering at 
rinceton University—sets forth in this 
book the record of the development of the 
lectrical industry in this country from 
e beginning to the establishment of the 
dustry as a major American enterprise 
ht the end of the nineteenth century. 

Mr. MacLaren gives attention to the 
@enancial and commercial events that ac- 
ompanied the expansion of the indus- 
ry, but his primary purpose has been to 
rite an engineering history, tracing the 
aptigin, development, and use of batteries, 
motors, generators, transformers, meas- 
pring devices, switchboards, and sys- 
ems of communication, illumination, 

d transmission. 


Handsome collotype illustrations of 
some of the most historic pieces of ap- 
paratus add greatly to the interest of the 
text, in which Mr. MacLaren draws on 
his years of study and experience to tell 
the story of technological progress in the 
electrical field. Here one finds not only 
the great and familiar names but also the 
facts regarding little known but im- 
portant contributions by many other 
scientists and engineers. 


HE book contains ten chapters 

which develop the history of dis- 
coveries and inventions in the electric art 
in more or less chronological manner. 
The scope runs from an account of the 
activities of the ancient Greek philoso- 
pher, Thales of Miletus (sixth century 
BC), whose experiment in rubbing am- 
ber with a dry cloth gave electricity its 
name (the name was ma sthtre by 
William Gilbert, court physician to 
Queen Elizabeth), down to, but not in- 
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cluding, the commercial development of 
the turbo generator. 

Since the latter belongs to the twen- 
tieth century, Mr. MacLaren ends his 
book at that point. 

The book is not restricted, however, to 
the electric industry as we know it. 
Chapter II deals with electric communi- 


cations, including the work of Professogpolitica 


Morse, Alexander Graham Bell, Dr 
Gray, and the wireless experiments oj 
Professor Hertz.and Signor Marconi, 


THE RISE OF THE ELECTRICAL INDUSTRY DUR 
ING THE NINETEENTH CENTURY. By Ma 
colm MacLaren. Princeton Universi 
Press, Princeton, N. J. Price $3.75. 225 p 





A Novel Appraisal of Electricity 


te: late Rudyard Kipling once told 
a story about a native wheel tapper 
who worked in the railroad terminal at 
Delhi. Because someone had set him to 
work tapping locomotive wheels without 
telling him why, he had been hammering 
away at the wheels of every locomotive to 
come in and out of the Delhi station for 
over a decade without knowing, or car- 
ing, why he was doing it. To the native, 
the act was simply obedience to the in- 
scrutable wisdom of Higher Authority, 
and he even resented the curiosity of the 
white sahib in presuming to question 
such authority. 

A good many of us, even in the utility 
business, are likely to fall into a some- 
what similar take-it-for-granted attitude, 
with respect to many of the phenomena 
of electricity. Even the man on the street 
these days glibly talks of “kilowatts” 
and “horsepower,” volts and amperes 
without having much conception of the 
real miracles which such terms imply. 
In other words, we all stand in need now 
and then of a fairy godmother to wave 
her wand over the routine, everyday 
things we handle, so that the scales will 
fall from our eyes and we can see the 
thrilling, vivid colors of reality behind 
their familiar disguise. If we are fortu- 
nate enough to have such a fairy god- 
mother, our work is bound to take on, 
from that instant of transfiguration, a 
new meaning. It fires our imagination 
and can make an adventure out of what 
might otherwise be a humdrum chore. 


M. SAMUELS, in his recent book 
eentitled “Power Unleashed,” seems 
to be striving to fill the part of such a 
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fairy godmother for folks dealing wit 
or even thinking about electricity. In 30) 
pages and twelve chapters, he takes us b 
the hand and leads us on a sight-seein 
expedition, through fields at. once fa 
miliar and yet somewhat strange by rea 
son of the author’s searching approach, 
For example, there is the interestiny 
chapter on lightning. What is light 
ning? You can’t brush Mr. Samuels of 
with any stereotyped definition such a 
the “discharge of electrostatic energ 
between cloud and cloud or betwee 
cloud and earth by reason of a differen 


of electric potentials in each elemen 
sufficiently strong to overcome the ins 
lating property of intervening air space. 
That, says the author, is merely a de 
scription of what takes place when light 


ning occurs. But how did the electro 
static charge get into the clouds in th 
first place? What forces generate it 
By such methods, the author admitted 
asks many more questions than kh 
answers. But if knowledge of one’s ig 
norance is the true beginning of wisdom 
he certainly brings his readers to 

wholesome state of humility. 

Mr. Samuels’ style is simple and reat 
able enough for the average high-scho 
student to follow with gusto. Yet | 
does not noticeably write down his*sub 
ject, even in its more technical phases 
One somehow gets the impression 
the author is using the same sort om 
language in his book that he uses eve 
day in discussing similar problems wi 
his professional colleagues. 

As to scope, he confines himself to th 
physical or engineering phases of ele 
trical phenomena. There is naught of th 
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bolitical or economic quarrels which have 

edeviled the industry. About the near- 
st approach to a controversial issue is 
he few provocative questions raised in 
he final chapters about the necessity for 
ocial controls to prevent the machine 
rom causing mass unemployment. 


HERE is also the hackneyed ques- 
tion of hydro versus steam genera- 
ion, on which Samuels ventures some 
peculation which strikes this reader as 
eing quite unusual. The social conser- 
ationist has usually contended that we 
ould prefer hydro development, even 
t some greater cost, to steam genera- 
gion, because of the familiar argument 
at hydro is self-replenishing while 
ery bit of coal or oil burned is just so 
uch deducted from an irreplaceable 
ational resource. 
Mr. Samuels seems to think that this 
hole argument is somewhat elementary. 
e agrees that where flood-control and 
avigation improvement projects have to 
e built anyhow, it would be wasteful not 
pD develop all by-product electricity that 
lan be possibly obtained. On the other 
and, he frowns on developing hydro for 
e mere sake of hydro without regard 
or relative cost factors. But his more 
rovocative thought on the subject is 
is: 
Instead of eventually running out of 
els, and having to rely more and more 
n hydro, he thinks that the long-range 
ational prospect is just the opposite. We 
ill run out of practicable and economic 
ater-power sites (whose number, ob- 


viously, must have some limit) while our 
constantly expanding power demand 
will therefore eventually require us to 
rely more and more on fuel generation. 
He foresees the time when a greater pro- 
portion (than prevails today) of our 
total power supply may well come from 
stegm generation. Along this line, he 
also foresees the possibility of drastic 
change in our fuel industry methods. 

Instead of carting tons of coal (along 
with its ash residue) over miles of rail- 
road, he questions whether much eco- 
nomic waste, smoke, and nuisance could 
not be eliminated by changing the coal 
into oil or gas at the mine and sending it 
to the cities via pipe lines. Admittedly, 
this is presently an expensive process, 
but by experiment and practice it can 
become cheaper and eventually we may 
well have to do something of the sort— 
just as Germany has had to rely on syn- 
thetic fuel processes. This is, of course, 
very long-range stuff. But Mr. Samuels 
is definitely bullish on pipe lines for the 
future. 


i Be author, a fellow of the Amer- 
ican Society of Electrical Engi- 
neers, has had long experience in the 
private electrical industry and public op- 
erations as well. He will be most readily 
recalled, by some readers, in his recent 
capacity as chief engineer for REA and 
staff consultant for the Federal Power 
Commission. 

Power UNLEASHED. By M. M. Samuels. Dor- 


set House, Inc. New York, N. Y. 1943. 
$3.50. 300 pp. 





Kellogg Reviews the Year 1943 


INETEEN FORTY-THREE has been a 

proud and successful year for the 
ectric utility industry for the impor- 
ant contribution it has been able to make 
bward winning the war, according to a 
ecent statement by C. W. Kellogg, pres- 
lent of the Edison Electric Institute. 
tom the construction of each factory 
nd camp to the arming and equipping 
f every soldier and sailor, electric 


power has played its indispensable part 
in the production of planes, tanks, guns, 
ships, transport, ammunition, food, and 
other supplies. It has been the duty and 
privilege of the electric utilities to supply 
the vital energy every second of every 
hour of every day of the year. No war 
program has been delayed by lack of 
generating capacity ; at the same time full 
civilian service has been maintained. 
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In the four years since September, 
1939, when the Germans invaded Poland, 
the total output of electricity by public 
utility plants has grown from 126,000,- 
000,000 kilowatt hours per year to 221,- 
000,000,000, or 75 per cent, while 
generating plant has increased from 40,- 
000,000 kilowatts to a present figure of 
50,000,000 kilowatts, or 25 per cent. 

The 1943 increase in output was 32,- 
000,000,000 kilowatt hours, or 17 per 
cent, over the production in 1942. This 
compares with a gain of 20,700,000,000 
kilowatt hours, or 12 per cent, in 1942 
over 1941, and with 23,185,000,000, or 
16 per cent, in 1941 over 1940. 

Installed capacity in the public utility 
power houses increased during 1943 by 
more than 3,000,000 kilowatts, bringing 
the total at the present time to approxi- 
mately 50,000,000. During the past five 
years, generating capacity has grown by 
some 11,000,000 kilowatts, which in- 
crease alone is greater than the entire 
capacity of all the country’s power 
houses at the beginning of the last war. 


HIS accomplishment, perhaps 

equalled but not excelled by other 
members of the championship team of 
American industry, is the fruit of years 
of foresight, technical planning, business 
development, and sound preparedness. 
The ample physical facilities and the ex- 
perienced and loyal organizations re- 
quired to man them have beén built on 
foundations laid decades ago. And dur- 
ing the twenty-five years since the end 
of the last war, interconnecting trans- 
mission lines and stations, initiated and 
for the most part built through private 
initiative and at the risk of private cap- 
ital, have been extended throughout the 
industrial regions of the United States. 


These have been largely instrumental ig 
making available at every point a supply 
of electric energy greatly in excess of th 
dwindling power supply of all the Axi 

dominated countries. 

As pointed out by W. C. Mullendore 
executive vice president of the Southem 
California Edison Company, one of th 
great disclosures of this war is the migh 
of the American industrial machine an( 
the extent to which the rescue of civiliza 
tion is dependent upon the freedom of 
the enterprise which built that machine 


When the Germans decided to go all-out 


for mechanized warfare they unwitting 
ly chose to challenge the American giang 
at his strongest point. 

The large Federal generating plants o1 
the Tennessee and the Columbia rive 
share in the honor of supplying power 
for America’s war effort. However 
since administration officials have bee 


prone to claim for the TVA, Bonneville Dh 


and Grand Coulee projects substantial 
all the glory for winning the war, it 
only justice to point out that the Federa 
government has only 5,000,000 kilowa 
of electricity generating capacity, out 0 
a grand total of 63,000,000 kilowatts, o 
which 50,000,000 kilowatts contribut 
to the public supply and 13,000,000 kilo 
watts are in isolated industrial plants no 
supplying their share of the munition 
of war. The Federal government ha 
thus provided only 8 per cent of 

country’s total generating capacity ani 
the record of private capital is sufficied 
proof that had free enterprise been pe 
mitted to assume the full responsibili 
for supplying all the power requirement 
for this war, it would have discharge 
the responsibility fully as well. Socializ 
tion of any part of the power busines 
never has been a necessary war measur 





“RaILway employees who are working and dying to win the war are 
chafing under wages which by comparison with war-time wage levels are 
beggarly. The government should not forget that they are hwman, not 
articles of commerce to be handled like so much merchandise.” 
—A. F. WHITNEY, 
President, Brotherhood of Railroad Trainmen. 
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he Baltimore Evening Sun 


“WE GOT HIM THROUGH LEND LEASE” 


OWU Official Reports 


HE Federal government is putting 

its full weight and facilities back of 
e 7-industry voluntary conservation 
ampaign and it behooves each of the in- 
ustries to make every possible contribu- 
ion in order that critical resources— 
uel, transportation, man power, and 
ital materials—may be utilized to the 
ullest extent in the war effort. So de- 


on Conservation Plan 


clared William A. Lyons, chief of fuel 
and allocations, of the Office of War 
Utilities in an address recently before the 
Southeastern Electric Exchange in At- 
lanta, Georgia. 

Mr. Lyons outlined, step by step, the 
development of the voluntary conserva- 
tion program, pointing out that it became 
necessary to appeal to the industries and . 
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the civilian population as a whole to re- 
strict the use of these important war 
services and materials when it became 
evident that savings being effected by 
numerous mandatory restrictive orders 
were not forcing the necessary savings. 
He added: 


Now let me emphasize that we all want to 
have a continuance of voluntary manage- 
ment of electricity consumption by your 
customers There certainly is no desire in 
any informed quarter that I know of to ra- 
tion electric energy by mandatory measures 
if the necessary results can be obtained 
through voluntary measures. The genera- 
tion and distribution of electricity is, of 
course, one of our most essential industries. 
But at the same time there is no doubt 
whatever of the need to hold consumption 
of power to only the essential uses. 

To borrow a term from the Controlled 
Materials Plan—which is the method of di- 
viding up all available supplies of steel, cop- 
per, and aluminum—there are numerous 
“claimant agencies” for the basic commodi- 
ties you consume. And there simply is not 
enough to go around without strict con- 
servation. 


Mr. Lyons commended the Office of 
War Information for the part which it 
has played in preparing publicity mate- 
rial for the 7-industry campaign. Fea- 
ture articles, radio programs, press re- 
leases, and other informational activities 
are included in the OWI contribution. 
Governors of every state in the union 
and mayors in many cities agreed to co- 
Operate in achieving the goals sought. 


ior electric industry, Mr. Lyons 
said, was the first to complete its 
plans. He continued: 


There is no doubt that your industry can 
do a superb job in this conservation drive. 
The only hurdle is for all of you to lose no 
time in accommodating your minds to re- 
vefsing your selling tactics. And it has been 
proved that such a turnabout is not difficult. 
In fact, we have observed that the com- 
panies which have a reputation for doing 
the best jobs in promoting the use of elec- 
tricity are now doing the best job of “de- 
moting” its use. 

Now what is required beyond what you 
are already doing? We all appreciate the 
remarkable work you have done in adver- 
tising campaigns, but we know also that the 
job can’t be done by newspaper ads alone. 
They must be implemented. Just as it takes 
shoe leather to sell electric service, so will 
it take shoe leather to unsell it. This is a 
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cause whose importance demands gettin 
your retail merchants together and persuad 
ing them to adopt conservation as a grou 
It also merits literally ringing door bell 
just as you formerly did in selling mor 
service. Personal salesmanship still is the 
final clincher. 


Concluding, Mr. Lyons commented 
that the reward will be quicker achieve 
ment of victory, but beyond that the in 
dustry will be making a favorable sacri 
fice which the public cannot help bu 
note. This, he said, is an important con 
sideration in view of the fact that elec 
tricity will be one of the major factor 
in the postwar world. 

Looking back over nearly thre 
months of operation of the voluntay 


conservation campaign, OWU officials | 


see some evidences to convince them thz 
the drive will succeed on a voluntary 
basis, although it is moving more slow} 
than they like. Newspaper advertise 
ments, news stories, and direct contad 


with customers by the industries seem tie 


be on the increase in some sections of the 
country, while in others interest in th 
campaign still lags. 


N editorial in a recent issue of th 
Cincinnati Enquirer keynotes 
regard in which the electric industry i 
being held for its efforts to “unsell 
rather than sell its products. The edi 
torial says: 


Since electricity is produced in a varie 
of ways, each of which consumes mz 
power and essential war-time materials, i 
is apparent that the wastage of current 
in effect, a wastage of man power and mat 
rial. It is natural then that public official 
should seek to prevent, so far as possible 
unnecessary use of electric current. 

The power companies of the nation hay 
done a remarkable job of meeting the de 
mands for current which the tremendous in 
crease of war production has brought. Eve 
now, with calls for current which a fe 
years ago would have been unheard of, th 
industry is able to keep the wheels of if 
dustry rolling. But the need. for conserva 
tion is being stressed by these electric com 
panies as well as by government agencies 
In a recent advertisement electric produce 
of this area presented a powerful plea shov 
ing how “every citizen is affected by thi 
new 7-way voluntary conservation sroues 
to save fuel, man power, equipment, 2 
materials for war purposes.’ 
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The program suggests that needless ex- 
enditure of power for advertising purposes 
be eliminated; that purely decorative and 
ornamental lighting be reduced; that show 
window lights be cut down or eliminated en- 
tirely during daylight hours; that air-condi- 
tioning margins of temperature reductions 
be cut; that additional care be used in con- 
servation of electricity in homes and offices. 


“Tt is strange to see power companies 


spend their advertising dollars in an ef- 
fort to discourage consumption of elec- 
tric current,” the editorial concludes. 
“But by the very act local companies, 
whose operations are dependent initially 
upon consumption of coal, are proving 
again to the community their patriotic 
devotion to the cause of freedom.” 


—C.A.E. 





High Lights of the Gas Industry in 1943 


ESPITE severe shortages of mate- 

D rials and man power, the gas indus- 
ry rates 1943 as a year of marked 
So declared Ernest R. 
cker, president of the American Gas 
Association and of the Central Hudson 
as & Electric Corporation of Pough- 
Wakeepsie, New York. While essential civil- 
jan services in the home and elsewhere 
ere maintained, facilities were expand- 
ed to increase the output of gas fuel need- 
@ed by industry to meet every requirement 
@of the war emergency without curtail- 
ment of supply. 

Mr. Acker said year-end statistics re- 
eal that the industry is serving the larg- 
est number of customers in its history— 
19,450,000. Revenues of the entire indus- 
try reached $1,071,850,000, an increase 
of 7.8 per cent over 1942. 

Briefly, war assignments and research 
activities made this the busiest year in 
the history of the industry’s testing and 
‘research laboratories, necessitating aug- 
Mmenting the staffs by 125 per cent. 

The outstanding achievement of the 
year, according to Mr. Acker, was the 
development and production of two vital 
life-saving devices for the flying fight- 
ers of the Army Air Forces. One is an 
automatic oxygen regulator which feeds 
oxygen to fliers in the amount required 
as altitude is gained. Mass production 
of 25,000 of these regulators started less 
than seven months after the Air Corps 
made its needs known, The other de- 
vice is an oxygen therapeutic set used in 
the air transport of sick and wounded 
personnel. He continued: 


Research on residential gas appliances and 
industrial equipment for postwar produc- 
tion was accelerated during the year by 400 
per cent. Considerable research is under way 
in the field of natural gas as a chemical raw 
material, promising many more discoveries 
which will aid in the present emergency and 
also fit into the scheme of things in time of 
peace. It is believed that the industrial and 
commercial research now in progress will 
be of broad industry importance, leading to 
a solid foundation of improved service after 
the war. 

The year also brought through to success- 
ful field test more than 600 units of the 
first three types of gas-operated, all-year, 
air-conditioning equipment for homesawait- 
ing postwar production on this, the indus- 
try’s fifth big job for gas fuel in the home. 


| gas progress was made during the 
year in the industrial application of 
radiant gas heat to baking, curing, and 
drying operations in many fields. In Mr. 
Acker’s opinion, this development points 
to a bright future. Gas fuel now performs 
a dual service in the two important proc- 
esses required in the production of the 
tremendous quantities of magnesium es- 
sential to the construction of airplanes 
and supplies for the Ordnance Depart- 
ment. 

Mr. Acker concluded with the state- 
ment that “the gas industry has accept- 
ed necessary governmental limitations 
and restrictions in good faith, and has 
carried its full share of the responsibility 
for the conservation of critical resources. 
These adjustments have required pa- 
tience, understanding, and ingenuity, but 
have, in many instances, resulted in new 
developments which may well represent 
permanent gains for the future.” 
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I“ the face of the tendency of the Fed- 
eral government to constantly in- 
crease the amount of taxes to be imposed 
on incomes, inheritances, and gifts, it is 
significant to note that in the last three 
years fifteen states have adopted resolu- 
tions calling upon Congress to authorize 
a twenty-second amendment to the Con- 
stitution, which would limit imposition 
of Federal taxes to 25 per cent. The 
states whose legislatures have voted to 
support this limitation are Wyoming, 
Rhode Island, Mississippi, Iowa, Maine, 
Massachusetts, Michigan, Indiana, Ar- 
kansas, Delaware, Pennsylvania, Texas, 
Illinois, Wisconsin, and Alabama. 

- Seventeen more states must adopt simi- 
lar resolutions before the necessary 
two-thirds of the states will be obtained 
to force Congress to act. 

The proposed constitutional amend- 
ment would limit the powers of Con- 
gress in peace time only to impose taxes 
at a maximum rate of 25 per cent. This 
has caused many to ask whether such 
limitation would prevent raising enough 
revenue to balance the postwar budget. 


R B. Dresser, a lawyer and tax au- 
e thority of Providence, Rhode 
Island, has this to say: 


In the case of the income tax, which 
produces most of the revenue, there can 
be no doubt that within reasonable limits 
the lower rate will, over a period of time, 
produce the greater revenue; for there is 
a point of diminishing returns beyond which 
the revenue produced is less rather than 
more. Economists and many political lead- 
ers of both parties have long recognized 
this principle. President Wilson called at- 
tention to it in his message to Congress in 
1919. In 1924 President Coolidge expressed 
the view that the point of diminishing re- 
turns was reached at 25 per cent, if not 
sooner. This conclusion, he said, was based 
upon “the experience of the Treasury and 
the opinion of the best experts.” 

Two years later, in 1926, Congress passed 
a tax act reducing the maximum individual 
income tax rate from 46 per cent to 25 per 
cent, applicable to the year 1925 and suc- 
ceeding years. In 1929 the rate was. still 
further reduced to 24 per cent. The individ- 
ual income taxes reported for each of the 
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three calendar years, 1927, 1928, and 1929, 
with the lower rate, were greater than those 
reported for 1924, when the rate was 46 per 
cent. 


Mr. Dresser says the explanation of 
this seeming paradox that the lower rate 
will produce the greater revenue is (1) 
that the lower rate leaves more income in 
the hands of taxpayers, which when in- 
vested and put to work produces more 
wealth, and (2) that the lower rate en- 
courages the production of wealth. He 
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goes on to explain that this increase injgovernr 


wealth, when invested, produces addi- 
tional income, which in turn when in- 
vested produces still more income and 
so on ad infinitum. By thus increasing 
the national income, which is the basis 
upon which the tax is levied, the reve- 
nue is increased. 


M* DRESSER points out that, accord- 
ing to Treasury statistics of in- 
come, the largest net income of cor- 
porations in the period from 1930 to 
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1940 was $11,203,000,000, earned in the 
calendar year 1940. This, he says, was 
doubtless due to the fact that 1940 was 
the year in which the defense program 
was started. If the present corporate in- 
come tax rate of 40 per cent were applied 


to the corporate income of 1940, the re-§ 


sulting tax would exceed by $1,680,450,- 
000 a tax levied at the rate of 25 per cent. 

Pointing out that obviously loss of 
this amount would not seriously affect 
the government’s finances, Mr. Dresser 
says it must be remembered that these 
figures take no account of the effect 
which the lower tax rate would have of 
increasing the national income on which 
the tax is levied. 

He adds this statement: 


Our system of private enterprise functions 
mainly through corporations. It is of the 
utmost importance that they be kept finan- 
cially sound. Certainly in peace time a rate 
in excess of 25 per cent is neither wise nor 
justifiable. It should be remembered that 
in addition tothe tax on the corporation 
there is the tax on the stockholder when the 
remaining income is distributed—in effect 
double taxation—and that the tax on the 
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corporation reduces the income available for 
dividends and hence reduces the taxes pay- 
able by the stockholder. 


a W. W. Kimball, chairman of the 
estern Tax Council, expresses the 


hope that within the next few months 
enough additional states will have taken 
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the necessary action, so as to make it de- 
sirable for Congress to take up the mat- 
ter voluntarily without waiting for the 
required two-thirds majority. He con- 
tends the question is one of state sover- 
eignty. 

—C. A. E. 





| gph production problems have 
caused headaches among leaders in 
government, as well as in business and 





A Postwar Production Problem 


ground to turn out all the new cars, refrig- 
erators, homes, and other products they 
could sell, and then count upon improve- 
ments in models and lower prices to accel- 
erate the rate of replacement and the find- 
ing of new customers at home and abroad. 
The automobile business of this country at- 
tained its preéminence because it always 
counted upon this process to attain maxi- 
mum sales volume. Motor car manufac- 
turers never counted in the past upon lim- 
iting demand and output to stabilize their 
markets. Rather, they had confidence in 
their ability to have new models available at 
attractive prices to keep sales at a high 
level long after any theoretical “satura- 
tion” point had been reached and passed. 


The editorial continued that consumer 
durable goods industries have contrib- 
uted greatly to America’s high standard 
of living. Spurning cartels, they have 
preferred to depend on their initiative 
and ingenuity to find sufficient buyers 
for their products year after year. They 
have every reason to continue this policy 
after the war, the editorial concluded. 





di-findustry. One question is whether to pro- 
in-™duce at full speed immediately after the 
dwar and face the possibility of a depres- 
inggsion a few years later, or whether to 
sisf#produce at maximum capacity and take a 
ve- Bsound business chance on the future. 
The Journal of Commerce, in a recent 
editorial, had this to say: 

rd- Resort to any artificial interference with 
in-§ full production of consumer goods after 
yr-§ the war would be unfortunate, even if it 
to were practicable. There is no way for manu- 
h facturers to limit production of refriger- 
€@ ators, radios, automobiles, and other con- 
as sumer durable goods, since new concerns 
ras would doubtless enter the field if existing 
m manufacturers held back for fear of satu- 
rating their markets. The existence of many 
in-@ war plants that could be converted to the 
edi manufacture of consumer durable goods 
re- would make the task of new competitors 
)..— inthis field so much easier. 
nt Manufacturers would be on far safer 
of 
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of @THe FrInairy or THE Fitep RATE IN WEST 
VIRGINIA. By Thomas P. Hardman. 49 
West Virgima Law Quarterly. February- 
June, 1943 


ns PUBLIC Utitirres—Smytu v. AMES AGAIN. 


he 42 Michigan Law Review 308. October, 
n- 1943. 

wf State Law Invex. The Library of Congress 
at @ Legislative Reference Service. Superin- 
on™ © tendent of Documents, Government Print- 
he @ ing Office. Washington, D. C. Price $1.75. 
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Notes on Recent Publications 


index to state laws and is of special interest 
as a key to recent legislation resulting from 
the war. Citations to these statutes will be 
found grouped under the titles “Militia and 
Military Service,” “Sabotage and Subver- 
sive Activities,” and “War and National 
Defense.” The complete set provides a key 
to the state laws of 1925 to 1942, inclusive. 
The index is supplied free of charge to 
governmental agencies, Federal, state, and 
local. Organizations and individuals desir- 
ing copies may purchase them from the Su- 
perintendent of Documents, Washington, 
D. C. A limited number of copies of the 
earlier volumes is still available. 
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Railroads Refuse to Obey 
FEPC Order 


n December 13th sixteen southern rail- 

roads, in a letter to the Fair Employ- 
ment Practices Committee, flatly refused to 
obey the FEPC directives of November 24th 
forbidding racial or religious discrimination. 
The railroads declared that the committee “is 
wholly without constitutional and legal juris- 
diction and power to issue the directives, and 
for this reason the said directives are without 
legal effect.” 

The action of the railroads openly chal- 
lenges Executive Order No. 9346, issued by 
President Roosevelt, which forbids any con- 
tractor doing business with the Federal gov- 
ernment to discriminate against employees or 
job applicants for racial or religious reasons. 
The railroads charged that the FEPC was 
“utterly unrealistic’ in attempting to solve 
delicate problems of interracial relations in 
the southern states “by fiat.” 

“Tt is wholly impracticable and, indeed, im- 
possible for these railroads to put into effect 
your committee’s directives addressed against 
them,” the letter declared, continuing: 

“Any attempt, for instance, to promote Ne- 
groes to locomotive engineers or train conduc- 
tors would inevitably disrupt their present 
peaceful and codperative relations with their 
employees, would antagonize the traveling and 
shipping public served by them, would substi- 
tute conditions of chaos for the present con- 
ditions of harmony, would result in stoppages 
_of transportation, and would most gravely and 
irreparably impair the whole war effort of the 
country. These railroads cannot assume the 
responsibility for precipitating such disastrous 
results.” 

The railroads asserted that railway labor 
relations are explicitly controlled by the Rail- 
way Labor Act, and changes in contractual 
relations between the carriers and railway la- 
bor unions can only be accomplished under the 
act. 


“Burning Period” Recommended 


SPECIAL task committee of the electrical 
industry has recommended to the Office 
of War Utilities a standard burning period of 
from dusk until 10 P, M. for all promotional 
lighting by advertisers and commercial and 
industrial enterprises, the War Production 
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Board recently reported. The purpose of the 


- recommendation was to provide for more 


equitable contribution to the OWU power con- 
servation program. An earlier recommenda. 
tion by the committee, establishing a permis. 
sive 2-hour burning period between dusk and 
10 o’clock, was found to be confusing because 
of differing practices among individual adver. 
tisers. 

OWU officials and members of the task 
committee believed that the proposed stand- 
ardized \curtailment would assure whole. 
hearted support of the conservation program 
and result in substantial savings of power 
fuel, and materials. 


Extension Restrictions Eased 


Fete ov and gas utilities have been author- 

ized to build short line extensions to serve 

a substantial number of consumers previously 

unable to obtain service, according to an Office 

4 ius Utilities’ announcement on December 
th. 

New electric and gas service lines heretofore 
have not been available to persons living out. 
side critical housing areas, except when they 
were built as a part of a war housing project. 
An amendment to supplementary utilities Or- 
der U-1-f removes the restriction that limited 
utility construction of this type except in crit- 
ical housing areas. 


of wire from excess inventories, which were 
previously frozen. Steel wire primaries are 
no longer required in rural construction, and 
construction standards for all types of utility 
construction have been altered to permit more 

—* use of: now idle material of other 
inds. 


Transport Policy Offered 


Reo of a prospect that the nation will 
have an oversupply of basic transport 
tion facilities in the postwar period, the Trans 
portation Association of America has advo- 
cated a national policy of “providing for 3 
limited number of competitive transportation 
companies under private ownership, each to 
foster and render .all types of services under 
proper regulation.” 

The association, in a study just completed, 
says that to effectuate such a policy it advo 
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cates the removal of legal barriers; delegation 
to the Interstate Commerce Commission of 
powers necessary to bring about such integra- 
tion and to recommend necessary legislation; 
permission to common carriers to plan and 
carry out their own ideas for competitive inte- 
grated transportation systems, “through com- 
mon ownership, by contractual arrangements, 
or by other effective means,” subject to the ap- 
proval of the ICC; according to the integrated 
transportation system the right to use water- 
ways, highways, and airways on the same terms 
and conditions extended to other common and 
private carriers; and the centralization of all 
Federal transportation regulation in the ICC, 
“which would mean the abolition of the juris- 
diction of the Civil Aeronautics Board over 
domestic air commerce. 


Decentralization. Stressed 


| cian consolidation of the public power 
monopoly of the Department of Interior 
has been indicated. Formal announcement 
was expected to be made of the formation 
of a power utilization branch in the Recla- 
mation Bureau. The branch is reported to be a 
part of the decentralization and reorganization 
program of the bureau. Power utilization will 
be one of five branches to be set up under the 
decentralization program. It will be headed by 
Harvey McPhail, assistant chief electrical 
engineer, who has been with the bureau for 
twenty-five years. The new branch will direct 
the power operations. One of the purposes is 
to obtain better management for power pro- 
duction at Reclamation Bureau projects. 


Arkansas 


Utilities Seek Co-op Regulation 


NEw battle in a two-year-old war between 

private and public power forces was be- 
gun on December 7th when four major elec- 
tric companies filed with the state utilities 
commission a complaint against the Ark-La 
Electric Codperative, asking that the com- 
mission assume jurisdiction over the codpera- 
tive as a “public utility.” 

The complaint was filed by P. A. Lasley, 
Little Rock lawyer, in the name of the Arkan- 
sas Power & Light Company, Southwestern 
Gas & Electric Company, Oklahoma Gas & 
Electric Company, and Arkansas-Missouri 
Power Corporation. 

All but the latter company are members of 
the Southwest power pool, an organization 
formed by AP&L to supply the big Jones 
Mills Works, aluminum plant at Lake Cath- 
erine. Pool members vigorously fought Ark- 


La’s plan to provide part of the power for the 
plant through a line from Pensacola dam in 
Oklahoma, 

Ark-La, a Federal government-financed 
unit, formed by several members of the Rural 
Electrification Administration codperatives in 
Arkansas and Louisiana, was granted author- 
ity to build the line early in 1942 and has for 
sixteen months been supplying a large block 
of power for the plant at rates below those 
of the pool, which supplies the remainder. 

The recent action by the power companies 
was seen as a move to place them on the same 
competitive level as Ark-La in the postwar 
period. 

The 7-page complaint enumerated several 
allegations about Ark-La’s functions which it 
said showed the organization should be classi- 
fied as a “public utility” rather than a codp- 
erative. REA codperatives are not under the 
jurisdiction of the commission. 


California 


Wage Increase Given 


REGIONAL War Labor Board decision 

granting a 5-cent-an-hour wage increase 
to 1,325 employees of the San Diego Electric 
Railway Company was announced early last 
month by officials of the company and unions 
involved. 

Wage increases for the streetcar and bus 
operators would be retroactive to January 1, 
1943, and for the nonoperating group, princi- 
pally maintenance workers, to June Ist. 

A 24-hour work stoppage was called by the 
operators November 21st protesting WLB de- 
lay in reviewing the wage appeal. Both com- 
pany and union officials said they believed the 
workers would be pleased by the recent de- 
cision of the board. 


Sam Mason, company general manager, said 
the ruling in effect raises the beginner’s pay 
from 73 to 88 cents an hour for the first three 
months, from 854 to 904 for the second three 
months, from 88 to 93 for the third three 
months, from 904 to 95 for the fourth three 
months, and fixes the pay at 984 cents an hour. 


Bus Fare Gouge Hit 


PERATORS of wildcat bus services gouging 

soldiers on fares from desert and other 
outlying areas to Los Angeles were recently 
put on notice by the state railroad commission 
to cease and desist. The commission has ruled 
that such carriers are in fact operating as 
common carriers and as such must apply for a 
certificate of convenience and necessity. 
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Colorado 


Power Potential to Be 
Developed 


Naren en development of Colorado power, 
industrial, and natural resources on an un- 
precedented scale was pictured recently by the 
state planning commission, which at its annual 
meeting laid groundwork for the program. 

The commission authorized publication of 
a series of official documents, to be made 
available to industrialists of the nation and 
anyone else interested, which will show the 
state’s possibilities in every field of produc- 
tion, Dr. El Roy Nelson, director, announced. 

The first of these publications, on power, 
will be ready by early spring, he said. Noth- 
ing of this kind has been attempted by Colo- 
rado until now, he asserted. 

E. G. Plowman, former traffic manager for 
the Colorado Fuel & Iron Corporation and 
now vice president in charge of traffic for the 
United States Steel Corporation, outlined the 
program as a member of the commission. 


Colorado at present develops and uses 310 
000 kilowatts of electric power, th 
sion was told. This would be increased to 
450,000 kilowatts, or by 50 per cent, by three 
major hydroelectric projects now in construc. 
tion or proposed—the Colorado-Big Thomp. 
son, Blue river, and Arkansas valley develop. 
ments. 

In addition, great amounts of elec. 
tricity could be generated by coal-burning 
plants, it was suggested. 

The power survey will include a study of 
water resources available for industrial uses 
cv than generating electricity, Dr. Nelson 
said, 

Another documentary study will embrace 
all forms of transportation, with an outline 
of future possibilities, also reports on roads, 
airports, and associated topics. 

A third document will relate to all phases 
of labor and a fourth will deal with govern- 
ment, taking in taxation, in operation of coun- 
ty road systems, and the administrative phases 
of airport development. 


Connecticut 


Customer Dividend Approved 
Fi oeheoan by the Derby Gas & Electric 


Company to adjust electric rates by means 
of a customer dividend, in lieu of changing 
its rate schedules, was approved last month 
by the state public utilities commission. 

The Derby Company, cited by the commis- 
sion to show cause why electric rates in its 
territory should not be reduced, proposed to 
pay a customer dividend of $60,000 for the 
month of December, 1943, and to continue 
monthly dividends of $15,000 from January 1, 
1944, to June 30, 1944. 


Appeal Being Heard 


c L. CAMPBELL, president of the Connecticut 
e Light & Power Company, recently stated 
that the case between the Federal Power Com- 
mission and the company, which was being 
argued early last month before the United 
States Court of Appeals for the District of 
Columbia, involves solely the question of juris- 
diction of the commission over the company. 

The Federal Power Commission claims that 
the company is subject to its jurisdiction on 
several grounds. The principal claim of the 
commission is that the Connecticut Power 
Company, from which the Connecticut Light 
& Power Company purchases its power re- 
quirements for Bristol, and in the past has 
purchased it for other sections, obtained power 
from companies outside of the state of Con- 
necticut and that part of this power generated 
outside of the state of Connecticut found its 
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way into the facilities of the Connecticut Light 
& Power Company at Bristol and other points, 
The commission claimed that the facilities at 
Bristol and these other points were used in 
the transmission of interstate power, and that 
therefore the Connecticut Light & Power 
Company was subject to the jurisdiction of 
the commission. 

The FPC itself held hearings in July, 1941, 
and as a result of those hearings determined, 
on May 15, 1942, that the company was subject 
to its jurisdiction. The case now being 
argued was the company’s petition to review 
and set aside the order of the commission mak- 
ing this determination. 


PUC Report 


HE state public utilities commission re- 
cently submitted its thirty-second annual 
report to Governor Baldwin. As of the date 
of the report, the commission stated that there 
were 156 public service companies under its 
jurisdiction. These include 13 electric com- 
panies, 7 gas companies, 7 gas and electric 
companies, 1 express company, 6 railroads, 2 
street railways, 3 telegraph companies, 7 tele- 
phone companies, and 105 water companies. 
The report, which primarily consists of a 
survey of regulations promulgated during the 
year by the commission and financial reports 
made to it by the various companies under its 
jurisdiction, was signed by Commissioners 
Joseph P. O’Connell, Clyde O. Fisher, and 
Eugene S. Loughlin, 
According to statistics included in the re- 
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port, as of September 30, 1943, end of the last 
fscal period, there were 1,514 busses being 
operated in Connecticut by local public service 
ompanies. These 1,514 busses, it was stated, 
ave a total passenger capacity of 61,813, in- 


jonal standees. Operating under special war 
ransportation certificates are 83 other busses 
ith a passenger capacity of 2,239. At the 


present time, no more than 65,000 persons 
may ride on busses or other public transporta- 
tion vehicles at one time in Connecticut, ac- 
cording to the report. 

Reason for the acute transportation shortage 
in Connecticut and the numerous crowded 
busses is apparent when these statistics are 
compared to estimates that more than 150,000 
persons in the state are employed on war jobs. 


Illinois 


Agree to Clear Path for Merger 


t the suggestion of Judge Michael L. Igoe 
A of the Federal District Court, attorneys 


vate ownership. 
Judge Igoe said, and the attorneys concurred 
in the statement, that such a course would in 


He recalled that while the state commerce 
commission had ruled against a previous plan 
as financially unsound, its members had made 
it clear they would be willing to listen to a 
revised proposal. 

An offer to the Chicago Rapid Transit Com- 
pany and the Chicago Surface Lines for the 
purchase of their properties will be made by 
the city of Chicago by January 28, 1944, ac- 
cording to city officials. 

Although no price has been mentioned by 
the city authorities, it was understood that 
Chicago’s offer would be approximately $100,- 


000,000 to $110,000,000 for the two lines, and 
that the city would make a separate offer of 
around $7,000,000 at a later date for the pur- 
chase of the Chicago Motor Coach Company, 
which is the only one of the three companies 
not in receivership. 

William H. Sexton, city transit attorney, 
on December 8th demanded that the state 
commission resume hearings and give the city 
an opportunity to present evidence in several 
cases the city has instituted for the installa- 
tion of motor bus operations by the surface 
lines. The demand was made at a hearing 
before Ben I. Morris, examiner for the com- 
mission. 

Operation plans have been held in abeyance 
by the war and Office of Defense Transporta- 
tion restrictions. 

Attorney Sexton asserted that a commis- 
sion requisition order for the busses, effective 
after the war, would present an opportunity 
for the immediate inauguration of extensions 
when bus manufacture is resumed, 

The commission announced on November 
17th that it would be necessary to dismiss the 
cases without prejudice because of the war. 
Attorney Sexton opposed the move and pointed 
to the time and expense which the city had 
gone to in presenting evidence. Morris then 
set January 13th as the date for a new hearing. 


Indiana 


Court Refuses Review 


Tt long litigation growing out of the 
municipal: acquisition of the old Indian- 
apolis Gas Company property, which com- 
pleted municipal ownership of the gas utility, 
apparently was ended last month following the 
refusal of the United States Supreme Court 
to review questions raised by minority bond- 
holders. 

In the final litigation the minority bondhold- 
ers had contested validity of the plan of re- 
organization whereby the city acquired the 
property. Judge Robert C. Baltzell of Fed- 
eral court upheld the reorganization plan and 
denied a request of the minority bondholders 
for additional interest on bonds, holding that 


53 


the minority was bound to terms of an agree- 
ment approved by the majority bondholders. 
The decision later was approved by the circuit 
court of appeals in Chicago. 

William H. Thompson, attorney for the In- 
dianapolis utilities district, said no further 
litigation was expected inasmuch as all prin- 
cipal questions in connection with the city’s 
purchase of the property have been litigated. 


Transit Fare Hearing 


HE state public service commission formal- 
ly notified the Indianapolis Railways, Inc., 
recently that it intended to order a formal 
hearing to consider the utility’s rate structure, 
and while no specific date was set, it was under- 


JAN. 6, 1944 





- PUBLIC UTILITIES FORTNIGHTLY 


stood that it would probably come about Feb- 
ruary Ist. 

Howard T. Batman, the public counselor, 
is seeking to have the commission institute a 
straight 7-cent fare—four tokens for 25 cents 
—on all of the railway’s streetcars, trackless 


trolleys, and busses, plus the elimination of 
transfer fees. 

At present, those riding streetcars and trol. 
leys pay a 7-cent fare, or four tokens for 3 
cents, while those traveling on motor busse; 
are charged 10 cents. 


Kentucky 


Utility Users Get Rebate 


RANKFoRT electric current consumers re- 
ceived Christmas gifts on December 15th in 
the form of rebates on past electric light 
bills. 
Checks mailed by the Frankfort electric and 


water plant board amounted to $61,260.15, and 
it was estimated by the board that individual 
consumers would get $5 or 

The refund was ordered by circuit court 
in Frankfort in upholding rate reductions 
granted by the state public service commission 
before the city bought the plant last summer, 


Mississipp1 


Assumes Air Jurisdiction 


awe state public service commission, acting 
on an opinion issued by the attorney gen- 
eral’s office, on December 7th assumed juris- 
diction over intrastate air lines, a step which 
officials believe has been taken by few, if any, 
other commissions in the nation. 

After hearing the opinion of Assistant At- 
torney General W. B. Fointaine that the com- 
mission is given “implied” though not speci- 
fied control over air transport operating wholly 


within the state, the commissioners set De- 
cember 20th as the date to hear applications 
from new companies in Gulfport and Colum. 
bus which seek to establish routes over most 
of Mississippi. These are the first intrastate 
concerns to apply for permits. 

A third company, Cox Airways, set up by 
R. P. Cox, Vicksburg, has also made applica- 
tion to the commission for a permit to operate 
over most of the state, and this application, 
Secretary Curtis Gober said, would be con- 
sidered at the regular January meeting. 


Missouri! 


Constitutional Convention 


AMUEL W. Forpyce of St. Louis, repre- 
senting the privately owned public utili- 
ties of Missouri, last month opposed the pro- 
posal in the constitutional convention to give 
municipalities the right to issue revenue util- 
ity bonds by a majority vote. He said that 
the proposal was a “plot” by various engi- 
neering and financial interests to get support 
for municipal project ventures. ; 

One official of a nationally known engineer- 
ing firm appeared early last month before 
the convention committees before which For- 
dyce spoke, and frankly told the committee (in 
pointing out the advantages of the proposal) 
that he had a personal interest in that he hoped 
it would résult in business for him. 

Fordyce said “the pressure for this proposal 
comes from special interests which expect to 
profit from it, the engineers who would do 
the engineering on municipal plants; invest- 
ment bankers, who would handle the bonds; 
and Fairbanks, Morse & Co., which would 
sell the engines.” 

A major portion of Fordyce’s argument was 
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devoted to the assertion that the taxes which 
utilities now pay the cities, state, school dis- 
tricts, and the Federal government would have 
to be made up from other sources if the utility 
business were taken over by the municipalities, 
that it would be a mistake to permit higher 
debt limits for cities, and that municipal plants 
would be under no regulation and could not be 
compelled to provide adequate service. 

He said the utilities in Missouri paid in 
taxes and license fees approximately six and 
one-half million dollars a year. 

Advocates of the proposal at the previous 
hearing had cited instances of cities having 
municipal electric plants in which the general 
tax rate had been lowered through the use of 
revenues derived from the utility. Fordyce 
contended that if the residents of a city did 
not pay taxes as taxes they would actually pay 
them through their electric rates. 

He argued that it was the policy of the state, 
as expressed in the present Constitution and 
statutes, to require a.two-thirds vote to incur 
indebtedness in excess of the limitations in 
the Constitution. 

Assistant City Counselor Jérome Joffee of 
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Kansas City spoke in support of the proposal, 
and the hearing coricluded with an answer by 
Wade W. Maupin, delegate to the convention, 
who introduced the proposal, to Fordyce’s re- 
marks on taxation. Maupin recited the ex- 
perience of his home city, Carrollton, with its 
municipal utility and its taxes. He said its 
electric and water plant had been municipally 
owned for two years and that it was charging 
consumers the same rate they had been 


Kansas City Power & Light Company. 

“Out of the revenue from the plant,” he said, 
“20 per cent of the gross is set aside for re- 
placements.” 


New 


Merger Opposed 


Te state power authority, according to a 
report of the public service commission, 
has filed a brief opposing inclusion of Niagara 
Falls Power Company in the proposed merger 
of Niagara Hudson system companies, declar- 
ing that the consolidation is not “in the public 
interest.” The merger would bring several 
utility and holding companies of the present 
system into one unit, to be known as Niagara 
Hudson Company, Inc. Revision of the pres- 
ent setup was ordered by the SEC, and PSC 
hearings on the merger have been completed. 

The power authority, authorized to develop 
power in the St. Lawrence river, said inclusion 
of Niagara Falls Power Company, which op- 
erates a hydroelectric plant at Niagara Falls, 
would be “against the public welfare and 
against substantial rights and interests of the 
state.” 

The power authority declared itself opposed 
to the merger because it is concerned with 
any proposal “contemplating a drastic reor- 
ganization” of the electric utility systems of 
New York state. It added that “its inclusion 
would enlarge the liability of the government 
for severance damages in the event of a public 
development of power on the Niagara river,” 
and the consolidation “might prejudice the 
claims of the state of New York with respect 


Seeks to Construct Line 


HE Missouri Utilities Company of Cape 

Girardeau on December 7th asked the state 
public service commission for permission to 
construct a 13,000-volt transmission line in 
Dunklin county. 

The line. about one mile long, would replace 
an older line in such condition that electric 
service to Cardwell, Arbyrd, Hornersville, 
Hollywood, Bucova, and Senath is threatened, 
the petition said. 

The line is used to transmit power pur- 
chased from the Arkansas-Missouri Power 
Company at Paragould, Arkansas. 


York 


to the ownership of the water power of the 
Niagara river.” 


Utility Counsel Named 


M™ R. Mattsiz, chairman of the state 
public service commission, one of the 
few remaining state agencies still under Dem- 
ocratic control, last month announced the 
appointment of Philip Halpern of Buffalo, Re- 
publican, as chief counsel to the commission 
at $15,000 a year. The position is one of the 
most lucrative in state service. 

Mr. Halpern, who would assume his duties 
on January Ist, succeeded Gay H. Brown, 
Utica Democrat, who resigned November Ist 
to enter the private practice of law in New 
York city. 

The new chief counsel, who has been acting 
dean of the Buffalo University Law School 
since last January, won public attention during 
the 1938 constitutional convention, to which 
he was a delegate. During that convention he 
served as a member of the committees on pub- 
lic utilities, corporations, and the judiciary. He 
frequently joined a group of Republican lib- 
erals, including Judge Charles B. Sears and 
Assemblyman Abbott Low Moffat, in voting 
with the Democrats. Mr. Halpern graduated 
ny the Buffalo University Law School in 


» 
Ohio 
asserted inexperience, 
dangered lives of workers, would remain on 


Compromise Ends Strike 


MPLOYEES at the Diamond Alkali Com- 
pany’s plant returned to work on Decem- 
ber 10th after the company and union an- 
se that a compromise had ended a 3-day 
strike. 
Officials of the United Mine Workers, Dis- 
trict 50, United Gas, Coal and Coke Union, and 
the company agreed that a foreman, whose 


the union said, en- 


his job. A union member will be appointed 
“group leader” to carry out his orders to 
workers. 

The Alkali plant and its subsidiary, the 
Standard Chromate Company, were shut down 
on December 8th by a walkout, leaving 75,- 
000 northeastern Ohio residents without cook- 
ing and heating gas. 
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Oklahoma 


Seeks Relief on Gas Supply 


c= Service Gas CoMPANY was expected 
to petition the state corporation commis- 
sion to relinquish its restrictions on production 
of natural gas in some Oklahoma fields, it was 
indicated recently. Present maximum restric- 
tion is 25 per cent of the potential of a well 
under the general rules of the commission. In 
a number of fields the allowed production is 
much less, particularly in the Medrano zone of 
the Cement field of Caddo county. 

R. S. Cullison, attorney for the gas com- 
pany, has held several conferences with con- 
servation officials and at the last statewide con- 
ference of producers and purchasers there was 
brief discussion of the situation faced by Cities 
Service. Unless the company is granted some 
relief in the fields of Oklahoma and Kansas, 
it will be forced to more rigid curtailment of 


gas deliveries, Cullison told the officials. At 
this time it merely is a matter of whether do- 
mestic users or industrial consumers will be 
restricted, he indicated. 

Peak demand for gas by the company this 
winter was estimated at 431,000,000 cubic feet 
daily, Cullison said. To meet this demand, the 
company has available only 357,000,000 cubic 
feet daily. The company already has instituted 
curtailment—as much as 60 per :cent—to some 
industrial consumers, yet it still faces a cut 
back of 74,000,000 feet daily. 

The critical period is between now and the 
end of February, Cullison said, since the com- 
pany expects to start deliveries of gas from 
Hugoton field, in the Oklahoma panhandle, 
some time in February. 

If the commission relinquishes its regulations 
it probably would be in the combination oil-gas 
fields where the Cities Service has connections, 


Oregon 


PUD Cuts Rates 


FFICIALS of the central Lincoln Public 
Utility District at Newport, which serves 
territory outside the public utility district in 
western Lincoln, Douglas, Lane, and Coos 
counties, last month announced a sweeping 
rate reduction in city street-lighting charges 
throughout the territory. 
Slated to put all cities outside the PUD and 
served by it, and Newport, only city within 
the district, on the same street-lighting rate 


instead of on varying rates in effect before the 
PUD took over last summer, the new rates 
will go into effect January Ist. 

Toledo, which has been paying a high street- 
lighting rate for many years, will get a 46.5 
per cent reduction under the new plan to equal- 
ize all city street-lighting rates in the service 
area and was announced as the first to accept 
the new rate. 

Other affected cities in the state, all of 
which henceforth will pay the same, include 
Newport, Reedsport, Florence, and Waldport. 


Pennsylvania 


by Frank M. Cobourn, secretary-treasurer, and 
signed by all officers. 

Presiding at the hearing was Malcolm Ross, 
committee chairman. 


Protests Hiring Negroes 


| Be shige of Negroes on trolleys and 
busses will bring “chaos and impairment” 
to the city’s transportation, the Philadelphia 
Rapid Transit Employees’ Union contended 
recently. 

Enforced hiring of Negroes for all positions 
in the PTC system would discriminate against 
the union, would be a “tragic mistake,” and 
should be preceded by an educational cam- 
paign among the workers, the union main- 
tained. 

It made its position known at a hearing be- 
fore the President’s Committee on Fair Em- 
ployment Practices in Philadelphia last 
month. The committee on November 18th 
ordered the PTC to employ, train, and up- 
grade Negroes for all positions for which they 
prove qualified. A copy of the order was 
served on the union, which asked for the hear- 
ing. Its stand was taken in a statement read 
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Strikers Return to Work 


TRIKING workers at the Pine Grove and 

Hauto plants of the Pennsylvania Power 
& Light Company in the hard coal belt voted 
unanimously the evening of December 14th to 
return to work. The vote reversed an earlier 
ballot taken at an afternoon session when the 
strikers decided, 250 to 2, to continue to defy 
an order issued by the War Labor Board de- 
manding they return to work the morning of 
December 18th. 

The meeting was held at Lansford, Carbon 
county, not far frém the Hauto plant which 
had been virtually closed by the 5-day strike. 
The Pine Grove plant is in.southern Schuyl- 
kill county and was not closed down, 
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The abrupt about face was taken by the 
strikers after union leaders had urged them 
to reconsider and obey the War Labor Board 
ultimatum. 

The employees went on strike December 
10th, charging that the WLB had delayed 
handling the case of Myles Frantz, an em- 
ployee at the Pine Grove plant. The company 
discharged him on a charge of neglect and the 
men demanded his reémployment. 

Behind the Frantz question, however, ob- 
servers said, were the CIO’s efforts to have the 
National Labor Relations Board declare it, 
and not the Employees Independent Associa- 
tion, the bargaining agent. The independent 
union has a contract with the company. 


Rate Rule Protested 


HE state public utility commission on De- 

cember 15th had under consideration pro- 
tests of the Manufacturers Light & Heat Com- 
pany, Pittsburgh, to its order reducing rates 
and placing only a $24,000,000 evaluation on 
the company’s natural gas facilities. 

Under the order, the utility would be forced 
to roll back its prices to those in effect April 
1, 1942, and refund more than $1,250,000 to 
some 179,000 consumers it serves in Allegheny, 
Beaver, Bedford, Butler, Greene, Lawrence, 
Mercer, Somerset, and Washington counties. 

Albert M. Calland, the company’s counsel, 
attempted to convince the commission it was 
unfair in basing rates on the $24,000,000 plant 
value estimate, contending the “fair value” is 
more than $47, ‘000, 

Commenting that ‘fair values should be 
found and a fair amount set for existing de- 
preciation, Mr, Calland said his company was 
unable to give a life age estimate of its prop- 
erty, because it has no way of determining 
the amount it depreciates annually. The com- 
mission contended this should be feasible. 


Offer Made in Rate Issue 


HE Peoples Natural Gas Company has 
made an “offer” in an attempt to settle a 
six-year-old rate case pending before the state 
public utility commission, it was disclosed on 
December 9th. Pending negotiations or hear- 
ings in the matter before the commission, 
Chairman John, Siggins, Jr., declined to make 
public the utility’s position. 
The rate case was remanded to the commis- 
sion by the superior court in an opinion filed 


November 10th. The appellate court upheld 
an appeal by the Peoples Company from an 
order of the commission directing the firm 
to reduce rates $1,016,232 annually and to 
make refunds totaling $2,146,958, covering 
bills of 1939, 1940, and 1941. 

Briefly, the superior court ruled that the 
commission should revise its December 7, 
1942, order to take into consideration a higher 
rate base than the agency established. The 
court also held that refunds, if due, can be 
awarded only for a period beginning July 1, 
1940, and ending March 4, 1942. 

In deciding not to appeal the decision to the 
supreme court, the commission left itself in 
the position of having to make a settlement 
with the company, or revising its year-old 
order in conformity with suggestions by the 
superior court. 


FPC Directs Utility to Show 
Cause 


HE Federal Power Commission last month 
directed the Pennsylvania Power & Light 
Company, Allentown, to show cause in writ- 
ing under oath within sixty days why it should 


not 

(1) Eliminate $16,806,958.17 in write-ups 
and other inflationary items from its electric 
plant accounts, principally through charges to 
(a) unamortized debt discount and expense, 
(b) earned surplus, and (c) capital stock ex- 
pense ; 

(2) submit plans for the disposition of the 
initial balance of $34,051,532.88 established by 
the commission’s staff as write-ups and other 
inflationary items in the company’s electric 
plant account; 

(3) submit plans for the disposition of 
$15,668,403.46, representing excess of purchase 
cost over original cost of plant acquired as 
operating units or systems; and 

(4) submit revised reclassification and 
original cost studies on $144,411,286.82 remain- 
ing on its books in Account 100.6, Electric 
Plant in Process of Reclassification, for fur- 
ther examination by the commission in es- 
tablishing the original cost of the company’s 
electric properties, 

The total of the amounts earmarked by the 
commission’ S staff report for elimination from 
the company’s plant account is $66,526,894.51, 
or about one-third of its total utility plant ac- 
count as of January 1, 1937. 


Tennessee 


State May Realize Profit 


T= possibility of the state’s 
more than $300,000 in taxes 
property increases, especiall 
stock of railroads during 


rofiting by 
rom utility 

in the rolling 
e calendar year 


1942, was being explored recently by Leon 
Jourolmon, Jr., a member of the state rail- 
road and public utilities commission. 
Jourolmon said he may call upon Governor 
Prentice Cooper to reconvene the commission 
for the purpose of making supplemental tax 
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assessments for the second year of the bien- 
nial tax program, as the 2-year assessment has 
deprived the state of substantial amounts of 
taxes. 

There has been a remarkable case of in- 
eg investments in that period, Jourolmon 
said. 

“In other words assessments made as of 


January, 1942, were inadequate by the end of 
the year because of the very large new invest. 
ments,” he explained. 

“It is my opinion that there is at least $15. 
000,000 under assessments on three railroads 
alone for the 2-year biennial,” Jourolmon said, 
citing investment increases of railroads dur. 
ing the period. 


Texas 


Gas Pipe Line Opposed 


RGING that Governor Coke R. Stevenson 

call a special session of the state legis- 
lature and recommend a severance tax for 
natural gas piped beyond the boundaries of 
the state, the Tyler Chamber of Commerce 
through its board of directors last month went 
on record opposing the building of any pipe 
line for the transportation of the state’s nat- 
ural gas beyond borders of the state. 


In the same resolution the directors ex- 
pressed the belief “that the removal of Texas’ 
natural gas through pipe lines to the Atlantic 
seaboard will ultimately result in a major dis- 
aster to its citizens and commercial users of 
natural gas and retard the progress of the 
state’s development industrially.” 

Copies of the resolution were forwarded to 
every member of Congress and to other re- 
lated agencies and bureaus in the city of 
Washington. 


a 
Washington 
Transit Rebuilding Plan 
= of a $1,000,000 cash reserve from 


record earnings, to renovate Seattle’s 
war-weary transit system as soon as new equip- 
ment is available after the war, was announced 
last month by Austin V. Eastman, chairman of 
the Seattle Transportation Commission. 

“We have over 50 coaches right now that 
are fully depreciated and should be replaced,” 
Eastman said. ‘We have the money to replace 
_ now, and we won’t have to worry about 
that.” 

Eastman also revealed that estimated gross 
operating revenues of the system would reach 
a new peak of $9,750,000 this year—22 per cent 
more than for 1942. 

Although gross income this year is far above 
that of last, the percentage of increase is lower, 


Eastman pointed out. Whereas the spread be- 
tween this and last year was 22 per cent, in- 
come in 1942, when the system first’ felt the 
ert of its war load, was 44 per cent above 

41, 

The cost of maintaining the more than 500 
vehicles on their almost double-time sched- 
ule also rose sharply in 1943. In 1942 it cost 
$5,400,000, compared to $7,500,000 in 1943. 

Eastman said the $1,000,000 cash reserve is 
“approximately equal to the loss in value which 
the equipmént has sustained since its acquisi- 
tion in 1940,” 

Additions will be made each year to the fund 
to keep pace with the accelerated depreciation 
of equipment, Eastman added. 

Eastman said the system is carrying 20,- 
000,000 more passengers annually than did the 
street railway in 1920. 


Wisconsin 


Date for Terminating Contract 
Set 


uty 1, 1944, would be a “reasonable time’ 
to terminate the city’s contract with Stifel, 
Nicolaus & Co., if no agreement has been 
reached before that time for purchase of the 
Madison Gas & Electric Company, City At- 
torney Harold E. Hanson held recently in an 
opinion to Alderman Stuart H. Becker, 
Hanson declared a contention by Attorney 
John T. Harrington at a meeting last month 
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of the city council that “reasonsable time” 
would not expire until after the Securities and 
Exchange Commission has determined finally 
whether or not the Madison utility must be 
sold by its holding company was “fallacious.” 

The opinion of the city’s legal right to 
terminate its contract was requested by Beck- 
er, who introduced a resolution on December 
10th extending the proposed time limit on the 
contract from February Ist to July 1st. The 
finance and judiciary committees were sched- 
uled to meet, with the entire council standing 
by, to consider the proposal. 





The Latest 
Utility Rulings 


Effect on Competing Fuels Not a 


fi d 19777, 
ay 
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Factor in Gas Rate Case 


N appeal from an order of the Fed- 
Avst Power Commission denying 
a coal company the right to in- 
tervene in a gas rate proceeding has been 
dismissed by the circuit court of ap- 
peals, tenth circuit, on the ground that 
intervention in the proceeding rested in 
the sound discretion of the commission 
and that the order of the commission de- 
nying the right to intervene was not ap- 
pealable. This decision rested upon the 
proposition that the economic effect of 
a reduction in gas rates upon the coal in- 
dustry is not pertinent to such a proceed- 
ing. 

The commission, as pointed out by 
the court, is directed to establish reason- 
able rates. Those provisions of the Fed- 
eral Power Act relating to rates were 
passed to protect the consuming public 
against exorbitant and excessive charges 


e 


for gas. Quoting from the opinion: 


The yardstick which the commission must 
employ in a proceeding involving rates is 
clearly laid down in the act. The act directs 
the commission to determine and establish 
just and reasonable rates. It is directed to 
ascertain the fair and reasonable value of 
the property. It is too clear for doubt that 
when such value is ascertained, the commis- 
sion must then fix a rate which will yield a 
fair return on such value. Nowhere in the 
act is there a suggestion which would justi- 
fy the commission in fixing higher rates in 
order to prevent economic injury to com- 
peting fuel. The effect of a gas rate upon 
a competing fuel industry is not a factor 
which under the act the commission may 
consider in a proceeding for the establish- 
ment of a gas rate. It follows that petitioners 
did not have the right under the act to in- 
tervene for the purpose of establishing the 
economic effect a reduction in gas rates 
would have upon the coal industry. 


Alston Coal Co. et al. v. Federal Power 
Commission et al. 137 F(2d) 740. 


Gas Rates for Space Heating Based on 
Value of Service 


HE essential fact which justifies 

lower rates for space-heating service 
of a gas company than are prescribed for 
other services involving comparable con- 
sumption is, according to the Wisconsin 
commission, the fact that this gas is not 
worth as much as gas for other purposes. 
Adopting this principle, the commission 
tefused to suspend the operation of fuel 
adjustment clauses until such time as 
competition between gas and oil should 
be restored. The commission staff, in 
support of such suspension, had urged 
that the rate for space-heating gas remain 
at its present level of 45 cents until the 
restoration of competition between gas 
and oil. 
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The rates under consideration are 
subject to an adjustment clause relating 
the price of competitive fuel oil to the rate 
to be charged for gas used for space 
heating in excess of 10,000 cubic feet a 
month. Under the adjustment clause the 
rate could go as high as 55 cents. Just 
prior to 1943 the rate was 43 cents and 
had previously been the minimum of 
40 cents. 

Under war conditions, it was testified, 
for all practical purposes a company can- 
not lose customers to oil, nor can it gain 
customers from oil. Moreover, the sur- 
plus capacity which the gas companies en- 
joyed when these rates were established 
have now almost, if not completely, 
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ceased to exist. 
tal cost of furnishing space-heating gas 
was said to be incapable of exact de- 
termination, but it appeared that space- 
heating rates provide revenues which ex- 
ceed such incremental cost, at least to 
some appreciable extent. 

The commission was of the opinion 
that the validity of such clauses must be 
determined upon the basis of the funda- 
mental principles of rate making which 
justified such clauses when they were 
originally filed, and the application of 
those principles to the change in circum- 
stances affecting the space-heating serv- 
ice. The inherent value of gas for space 
heating, the commission continued, is 
neither created by competition with any 
other fuel, nor is it destroyed by the re- 
moval of that competition. The value of 
space heating by means of oil was con- 
sidered still to be just as reliable a meas- 
ure of the value of such gas as it was at 
the time the rates were approved. The 


The so-called incremen- 


commission did not see that tempora 
removal of competition and subjection of 
the cost of space heating by means of oil 
to Federal regulation resulted in any 
change in the relationship between such 
values. 

Chairman R. W. Peterson, among 
other things, expressed in a. dissenting 
opinion the view that while the concep 
of value of service has a useful function 
in the fixation of differential rates, it does 
not provide an absolute or quantitative 
standard for determination of their rea- 
sonableness. The value of gas for space 
heating, he said, has not gone up simply 
because the price of fuel which was once 
competitive has gone up. The sole jus. 
tification for increasing a gas user’s rates 
with the price of fuel oil, he continued, 
would be to compel him to “share the 
misery” with users of the oil. He con- 
cluded that the rates should be frozen at 
their present level. Re Milwaukee Gas 
Light Co. et al. (2-U-1912). 


7 


Exemption of Stock Sale under SEC 
Rule Withdrawn 


8 Bure operation of Rule U-44, grant- 
ing a general exemption for the 
sale of securities where the considera- 
tion is less than $100,000 is explained by 
the Securities and Exchange Commis- 
sion in a proceeding relating to the sale 
of Tide Water Power Company com- 
mon stock by General Gas & Electric 
Corporation. The Associated Gas & 
Electric system, of which “Gengas” is a 
member, had been ordered by the com- 
mission to divest itself of its interest in 
and control over a number of subsidiary 
companies, including Tide Water. Sub- 
sequently it was brought to the attention 
of the commission that Gengas contem- 
plated selling the common stock of Tide 
Water in its present form for a consid- 
eration substantially less than $100,000. 

The commission’s examination of Tide 
Water’s corporate structure indicated 
the possibility that a sale of such stock 
might circumvent the provisions of the 
act unless prior thereto or contempo- 
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raneously therewith provision were made 
for recapitalizing Tide Water in sucha 
manner that voting power would be fair- 
ly and equitably distributed among the 
security holders. Therefore, the commis- 
sion ordered a hearing pursuant to Rule 
U-100(b) to determine whether or not 
it should withdraw the exemption pro- 
vided in Rule U-44 as applied to,any un- 
executed sale of such stock. The commis- 
sion said: 


The exemption provided by paragraph 
(b) (2) of Rule U-44 was intended to cover 
sales of relatively unimportant assets, and 
was therefore phrased in terms of the con- 
sideration to be received. Our experience 
indicated that in the normal case where 
the consideration was less than $100,000, the 
public interest would not be served by an 
extensive inquiry on our part into the cir- 
cumstances of the sale. The mere accumula- 
tion of such material in our files would 
tend to choke’ the administrative process 
with a mass of detail, impeding our con 
sideration of more important transactions. 

However, we recognized that there would 
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be cases to which this exemption (among 
others provided in our rules) should not 
be applicable. Rather than attempt to 
specify all such cases in advance—a task 
that would be not merely difficult but im- 
possible—we promulgated Rule U-100 


(b) . 

After reviewing the conditions per- 
taining to Tide Water the commission 
concluded that the sale of the stock at less 
than $100,000 was not fairly within the 
intendment of the exemption provided by 


paragraph (b) (2) of Rule U-44. Al- 
though this stock was deemed to have a 
sales value of less than $100,000, it car- 
ried 82.9 per cent of voting power, and 
it had an aggregate par value of $1,157,- 
890. 


According to the company’s books, 
there was a capital surplus of $727,760 
and an earned surplus of $117,178. Re 
General Gas & Electric Corp. (File No. 
60-20, Release No. 4687). 


2 
Federal Authorization Required for Pipe 


Line of Ohio 


AS of public convenience 
and necessity authorizing the East 
Ohio Gas Company to construct a trans- 
mission main approximately 120 miles in 
length, extending from a connection with 
the main of Panhandle Eastern Pipe Line 
Company, was granted by the Federal 
Power Commission on an application for 
a certificate or, in the alternative, for a 
finding that the company is not a “natural 
gas company” under the Natural Gas 
Act. Jurisdiction over the project under 
§ 7 (c) of the act was asserted by the 
commission. 

It was said to be evident that East Ohio 
would engage in transportation of natural 
gas moving in interstate commerce by 
means of the proposed pipe-line facilities. 
Gas produced in other states would be 
transported in a continuous flow through 
several states into Ohio to East Ohio’s 
proposed transmission pipe line and 
through that line to a valve station where 
the gas would be commingled with gas 
produced in West Virginia and Ohio, and 
thence conveyed through existing trans- 
mission lines to local distribution plants 
of the system. The commission said: 

Examination of pertinent decisions of the 

Supreme Court makes it clear that: (a) 

transportation of natural gas across several 

states does not lose its interstate character 
when it reaches the state within which it is 

sold to ultimate consumers and utilized; (b) 

the point at which title and custody pass does 

not affect the essential interstate movement ; 
and (c) such transportation is in interstate 
commerce until the gas reaches the local dis- 
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Gas Company 


tribution plants where it is delivered to the 
consumers’ premises. 


The commission overruled contentions 
that the transportation in interstate com- 
merce is merely incidental to the business 
of local distribution, and, therefore, 
exempt under § 1 (b) ; that the commis- 
sion is not vested with jurisdiction be- 
cause the company does not engage in the 
business of selling gas for resale in inter- 
state commerce, but only in distributing 
such gas for sale directly to ultimate con- 
sumers; that Congress intended only to 
regulate rates which had been shown to 
be beyond state regulatory power by the 
decision in Rhode Island Public Utilities 
Commission v. Attleboro Steam & Elec- 
tric Co. 273 US 83, 71 L ed 549, PUR 
1927B 348, 47 S Ct 294; and that East 
Ohio does not transport gas for sale for 
resale but only for its own local distribu- 
tion and sale to ultimate consumers, and 
as a consequence that its transportation 
is not a business. 

It was also noted that the War Produc- 
tion Board had issued a priority certifi- 
cate for necessary materials upon con- 
dition that gas made available through 
the proposed facilities would be used in 
part to relieve the gas shortage of other 
systems in northern Pennsylvania and 
New York. Obviously, said the commis- 
sion, sales of interstate gas to such com- 
panies would constitute sales for resale 
in interstate commerce within the mean- 
ing of the act. 
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Public convenience and necessity for 
the pipe line was found to exist not mere- 
ly because of war needs but for perma- 
nent needs. Therefore, the commission 
rejected a suggestion by coal operators, 


HE Pennsylvania commission, in 

passing upon accounting proposals 
of the Pennsylvania Power Company, ob- 
jected to an amortization plan which 
would perpetuate the balance in Account 
100.5, Electric Plant Acquisition Adjust- 
ments. This balance represented valid 
cost, 1. ¢., arm’s-length cost to the com- 
pany or its parent interest in excess of 
original cost. 

The company proposed that provision 
for the amortization of this balance 
should be made by creating a reserve 
(Account 252, Reserve for Amortization 
of Electric Plant Acquisition Adjust- 
ments) through monthly charges to in- 
come deduction Account 537, Miscella- 
neous Amortization, over a period of 
slightly more than fifteen years. 

Under this program the balance in the 
account would remain unchanged but 
would be offset by increasing credits in 
Account 252 from year to year until 
finally offset at the end of the amortiza- 
tion period. The commission said it had 
no objection to the use of Account 537 or 
to the 15-year amortization period pro- 
posed, but it said: 

We are of opinion that amounts in Ac- 
count 100.5, regardless of their character, 
should be ultimately written off, whether 
provision for the write-off is made by 
charges “above-the-line” (to operating in- 
come) or otherwise. We are further of opin- 
ion that the use of a reserve should be re- 
stricted to amounts in Account 100.5 which 
bear definite relation to physical property, 
and where the period of reserve accumula- 
tion is based upon the remaining life of the 
related property, so that when the physical 
property is retired the related amount in 
Account 100.5 is simultaneously written off. 

In the instant case, the company claims that 
approximately 77 per cent of the total 
amount classified in Account 100.5 represents 
nonphysical elements, such as going value, 
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labor unions, and railroads that the com. 
mission issue only a limited certificate for 
the duration of the war and six months 
thereafter. Re East Ohio Gas Co, 
(Opinion No. 109, Docket No. G-458), 


z 


Amortization Plan Must Eliminate Electric 
Plant Acquisition Adjustment 


etc., and hence has no relation to physica’ 
property. Of the claimed physical (or struc 
tural value) element, all but $49,338.42 wa 
written off in 1941 and 1942. Thus the bulk 
(94 per cent )of the balance in Accour 
100.5, according to the company’s determina 
tion, is of an intangible character, the life o: 
which is not contingent upon or related x 
the remaining life of the acquired physica 
property. 

We will approve the company’s plan to 
the extent of the 15-year period of amorti- 
zation and the absorption of the amortization 
charges in Account 537, but will order that 
said charges be offset concurrently by credits 
to Account 100.5, to the end that the balance 
now appearing in the latter account may be 
extinguished at the expiration of the amor- 
tization period. 


Objection had also been made by the 
commission to the inclusion in organiza- 
tion cost of expenses connected with the 
issuance of securities and certain costs in- 
cident to effecting mergers and consoli- 
dations. 

The state commission did not regard 
these items as proper organization ex- 
pense, and the company agreed to elimi- 
nate them from Account 100.1 by trans- 
fers to Account 107, Electric Plant Ad- 
justments, and to Account 100.5. 

In its approach to plant reclassification 
the company had followed what it called 
“system costs,” 4. e., the arm’s-length cost 
of the property and assets of the prede- 
cessor utility to the holding company at 
the date the latter acquired equity control. 
In so doing the dates of actual merger of 
the predecessors into the surviving com- 
pany were cast aside and all plant trans- 
actions of the predecessors at and subse- 
quent to the dates the holding company 
acquired control of them were treated 
as plant transactions of Pennsylvania 
Power Company. Re Pennsylvania Pow- 
er Co. (EOC 33). 
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Creditors’ Claims When Operating Rights 
Are Transferred 


PROCEEDING before the Colorado 
commission to obtain approval of 
e transfer of operating rights assumed, 
o some extent, the character of a bank- 
ptcy proceeding as the commission 
was called upon to determine the prior- 
ty of claims on the purchase price. The 
ransferor of the rights sought to dis- 
ose of them on account of inability 
hnancially to carry on operations. 
Claims of creditors consisted of (1) 
remitted COD’s collected by the trans- 
Weror, (2) traffic balances arising out of 
@ failure to remit connecting carriers’ 
proportion of charges collected, (3) 
ages due workmen, (4) taxes, (5) bills 
or supplies, repair parts, and other ar- 


Strictly speaking, said the commission, 
e question of disposing of these claims 
as a matter for a court of bankruptcy 
br other court of competent jurisdiction 
o determine in a bankruptcy proceeding. 
reditors, however, apparently wanted 
e commission to assume jurisdiction in 
he matter and direct the disposition of 
e purchase price, believing that such 
action would save costs and leave more 
oney for creditors. 


Creditors whose COD’s were collected 
and not paid thought they were entitled to 
a preference. Their argument was based 
on the theory that funds collected be- 
longing to them were misappropriated, 
and, since they were trust funds, should 
first be satisfied out of any property 
that the holder of the operating rights 
might have. Identification of COD 
funds was impossible. The operator had 
failed to set aside the funds collected 
and had expended all moneys, includ- 
ing these funds. The only money in is- 
sue was the balance of the purchase price, 
which had been deposited in escrow. 
These claims were allowed as general 
claims. 

Wage claims were classed with other 
claims to be paid pro rata. It was noted 
that under the Bankruptcy Act, if bank- 
ruptcy proceedings were commenced 
now, the workmen would not be entitled 
to a preference inasmuch as three months 
had elapsed since the claims were in- 
curred. Tax claims, the commission be- 
lieved, would be preferred in bank- 
ruptcy and therefore should be allowed 
in full and paid before other claims. 
Re Resler Truck Line (Decision No. 
21425, Application Nos. 5257-A, 
2356-I-A). 


7 


War Emergency Governs Selection of 


Route for 


UTHORITY was granted by the Federal 
Power Commission to Cities Service 

as Company and Cities Service Trans- 
portation & Chemical Company under 
§ 7(c) of the Natural Gas Act for the 
onstruction of facilities for the pur- 
pose of transporting gas from the Hugo- 
on field in eastern Kansas, northeastern 
Oklahoma, and western Missouri, to aug- 
ment existing natural gas supplies. Op- 
posing views as to the route were pre- 
sented by the Kansas State Corporation 
Commission and the city of Wichita, 
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Gas Line 


Kansas, on the one hand, and the Okla- 
homa Corporation Commission, on the 
other. 

The Kansas representatives contended 
that the line from the Hugoton field 
should be routed via Wichita, Kansas, 
rather than via Blackwell, Oklahoma. The 
problem of the route, said the commis- 
sion, did not end at Blackwell and Wich- 
ita on the west side of the gas company’s 
existing system. The heavier demands 
were on the east side, principally in the 
metropolitan and industrial areas of 
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Kansas City, Missouri, and Kansas City, 
Kansas. Proposals by the Kansas repre- 
sentatives for looping lines were consid- 
ered but the commission concluded: 

The route proposed by the Kansas com- 
mission appears to have merit, particularly 
in the long-term view of the gas transpor- 
tation problem. However, we do not have 
before us the design of a new pipe-line sys- 
tem in the first instance. The problem of 
route here posed must be considered in the 
light of the exigencies of the war emergency. 
During this emergency both time and steel 
must be conserved, at times even at the ex- 
pense of possible long-term advantages. 

We have adverted to the urgent need for 
the installation of this project in time for 
service during the coming winter in order 
that vital war industries may not suffer for 
lack of fuel. The evidence is uncontradicted 
that a change in route at this late date would 
result in a 3-month delay in completing the 
project. Applicants’ witnesses maintain that 
the project will be completed by January 31, 
1944, if no change is made in the route. 

Moreover, it does not appear that the 
necessary steel is now available for the con- 
struction of the route proposed by the Kansas 


HE superior court of Pennsylvania 

held that under a commission regu- 
lation requiring utilities to maintain 
specified gas pressures at the consumer’s 
meter outlet, the commission could not 
order a natural gas company to furnish 
and install at its own expense the regula- 
tor equipment necessary to furnish serv- 
ice from a high-pressure transmission 
main to a rural consumier whose property 
is not located along a low-pressure distri- 
bution line and, therefore, requires the 
installation of a separate regulator to re- 
duce the pressure so as to be safe for 
household use. United Natural Gas Co. 
v. Pennsylvania Public Utility Commis- 
sion, 33 A(2d) 752; Fayette County 
Gas Co. v. Pennsylvania Public Utility 
Commission, 33 A(2d) 761. 


A gas company was justified in charg- 
ing a laundry higher rates as a commer- 
cial consumer than it charged canning 


commission. While it is contended that ce 

tain existing lines might be relocated to lo 
the lines in the gas company’s existing s 

tem, it is clear that this could not be achiev, 
without abandonment proceedings under th 
Natural Gas Act. 


The evidence disclosed that the rou 
proposed had been carefully weighed an 
considered by the company’s enginee 
and management after consultation wit 
the War Production Board and the Petry 
leum Administration for War. The 
agencies had approved the proposed dg 
sign and route. 

The companies were criticized for ¢: 
lay in filing applications for this authoy 
ization. The commission, in Re Citi 
Service Gas Co. (1943) 50 PUR(NS 
65, had fixed rates in recognition of 
intention of the companies promptly t 
construct the line. Re Cities Se 
Transportation & Chemical Co. et dj 
(Opinion No. 106, Docket Nos. G-48! 
G-493). 


=e 
Other Important Rulings 


plants as industrial consumers where 
company’s investment and _ operatiot 
costs against the laundries were highe 
than against the canning factories, a¢ 
cording to a recent judgment of thi 
supreme court of Texas. Ford v. Ri 
gaa Valley Gas Co. 174 SW (2d 
479. 


A franchise granted to a named utilit 
company, its successors and assigns, at 
thorizing the construction and operation 
of a local plant within city limits may bf 
assigned to an integrated company op 
erating in several cities, without furthe 
municipal consent, notwithstanding thal 
the. integrated company does not have tt 
file certain reports with the municipality 
which would be required of a compan) 
operating in one town, according to 4 
ruling of the court of civil appeals ol 
Texas. City of Baird v. West Tex 
Utilities Co. 174 SW (2d) 649. 


Nore.—The cases above referred to, where decided by courts or regulatory commissions 
will be published in full or abstracted in Public Utilities Reports, 
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Commission power to order refunds - - 
Commission. jurisdiction over bus terminals 
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Competing telephone service - : 
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MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES 


Paramount Clothing Company 


Uv 


Boston Eonaclidated Gas Company 


D. P. U. 7110 
November 1, 1943 


ETITION requesting order for refund based on change in gas 
Pirate classification; dismissed. 


eparation, § 11 — Jurisdiction of Commission — Notice of rate classification. 


The Department of Public Utilities has no jurisdiction to order a refund of 
the difference between charges collected from a customer under an estab- 
lished rate schedule and lower charges which would be applicable under 
a newly filed schedule of which the customer did not receive personal no- 
tice. 
¥ 
By the DEPARTMENT: A public The facts which are undisputed 
earing was held on October 13, 1943, are as follows: 
after due notice, on the above-entitled The petitioner had been a customer 
petition, with particular reference to of the Boston Consolidated Gas 
he question whether or not the De- Company, hereinafter referred to as 
partment is authorized by law to the company, under rate~ schedule 
prant relief to the petitioner in accord- classification No. 7, prior to October 
bnce with its request. 1, 1939. On that date the company 
No evidence was offered but the canceled this classification and the 
petition was argued by counsel. petitioner, along with other customers, 
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was automatically reclassified under a 
new rate schedule classification No. 1. 

On May 1, 1941 the company es- 
tablished a rate schedule, known 
as classification No. 3 (M.D.P.U. 
82), which among other things was 
applicable to steam generation. The 
petitioner, a user of steam, was upon 
application entitled to be classified 
under this rate schedule. The rates 
of the new schedule were lower than 
the petitioner was paying under classi- 
fication No. 1. Sometime later the 
petitioner learned of the existence of 
said classification No. 3 and requested 
the company that the rates set forth 
therein be made available to it. The 
company complied with this request 
in its May 7, 1943, billing. 

The petitioner contends that it was 
entitled to personal notice by the com- 
pany on May 1, 1941, when said clas- 
sification became effective and avail- 
able to serve its requirements. The 
petitioner requests the Department to 
order the company to refund the 


for gas furnished from May 1, 194] 
to March 29, 1943, over and above 
the charges that would have resulte( 
from an application of the rates cong’ 
tained in classification No. 3. 

The sole question involved at thi 
time is the jurisdiction of the Depart 
ment to grant said petition. The peti 
tioner has not cited, nor are we awar 
of any statutory authority granted tj 
the Department whereby under th 
above circumstances a refund coul 
be ordered. The Department has pr¢ 
viously ruled that it had no jurisdi 
tion to order “reparations or da 
ages” in similar cases. (See Beas¢ 
v. Edison Electric Illum. Co, D.P.U 
836, 845, 850 and 860, PUR1922] 
492.) 

Accordingly, after due notice, 
public hearing, and consideration, i 
is 

Ordered: That the petition be an 
hereby is dismissed. 





TENNESSEE RAILROAD AND PUBLIC UTILITIES COMMISSION 


Smoky Mountain Stages, Incorporated 


U 


Union Bus Depot of Knoxville, 


Tennessee et al. 


Special Docket No. MC-14 
October 25, 1943 


C 
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parties ordered to 


OMPLAINT by motor stage company against service furnished 
by union bus terminal operator; complaint sustained and 


correct deficiencies. 
2 





SMOKY MOUNTAIN STAGES, INC. v. UNION BUS DEPOT 


ervice, § 78 — Jurisdiction of Commission — Bus terminals. 
1. The Commission has jurisdiction over bus terminals and depots operated 
by common carriers, and it is the duty of the Commission to see that ade- 
quate terminal facilities are provided, p. 4. 


ervice, § 355 — Motor bus terminals — Duty of carrier. 


2. A motor carrier transporting passengers has the duty to provide ade- 
quate terminal facilities and to see that all necessary information is given 
to the traveling public and that the departures and destinations of its busses 
are properly called, p. 4. 


3. A corporation operating a bus terminal or depot must, so long as it per- 
mits a motor carrier to operate its busses in and out of the depot, give all 
necessary information to the traveling public, whether or not there is a 
contract between the companies, p. 4. 


Piscrimination, § 216 — Motor bus terminal. 
4. A corporation permitting a motor carrier to operate its busses in and 
out of a bus depot, whether under contract or not, must accord to the car- 
rier the same treatment that it accords to all other transportation systems 
operating in and out of the station, and provisions of a contract providing 
nc? Re age and mistreatment of the traveling public would not be 
valid, p. 4. 


> 


By the Commission: This matter Greyhound Lines and White Star 


ame on to be heard by the Commis- 
ion on the 15th day of July, 1943, 
ipon the complaint of Smoky Moun- 
ain Stages, Inc., hereinafter referred 
0 as complainant, and answers there- 
Said complaint charges, among 
ther things, that Union Bus Depot 
bf Knoxville, Tennessee, has willfully 
iolated the rules and _ regulations 
promulgated by the Railroad and 
ublic Utilities Commission of the 
tate of Tennessee by refusing to call 
he destination, principal intermediate 
boints and points of interchange of 
omplainant and has failed and re- 
used to give accurate information 
0 the traveling public regarding de- 
arture of the busses of complainant. 
The Union Bus Depot at Knox- 
ille, Tennessee, is operated by a cor- 
oration composed of the Atlantic 
teyhound Corporation, The Ten- 
essee Coach Company, Southeastern 


Line, all of whom are common car- 
riers operating bus transportation sys- 
tems and holding certificates of con- 
venience and necessity from this Com- 
mission to engage in such business. 
The physical properties of said Union 
Bus Depot consist of a_ building 
reached from Gay street in the city 
of Knoxville, Tennessee, by passing 
through an arcade into the waiting 
rooms and ticket offices. There is also 
located on this floor lunch and news- 
stands and an information desk. 
The busses come into the station from 
a back street and are reached from 
the waiting room by flights of steps 
referred to as gates. The building is 
not owned by the terminal company 
but is occupied under a lease agree- 
ment with the owners thereof. Said 
Union Bus Depot is operated exclu- 
sively as such and no other business 
except that incident to a bus trans- 
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portation business is conducted by the 
owners and operators. 

It is the contention of defendant, 
Union Bus. Depot, that complainant 
is operating its busses into said sta- 
tion under a contract and has exhibit- 
ed as proof of such purported con- 
tract a copy of a letter under date 
June 23, 1941, addressed to Mr. Joe 
W. Wright, Smoky Mountain Stages, 
Inc., Asheville, North Carolina, which 
purports to set out the terms under 
which complainant will be permitted 
to operate its busses into the Union 
Bus Depot at Knoxville, Tennessee. 
Said letter contains the following 
statement: “Your continued use of 
the privileges and facilities of the 
Union Bus Depot of Knoxville, Ten- 
nessee, will be considered as an ac- 
ceptance by us of the terms and con- 
ditions herein set out. We would 


also like to have, for our file, a copy 


of your written acceptance.” This 
letter was in response to a letter from 
Mr. Joe W. Wright, president of the 
Smoky Mountain Trailways, Ashe- 
ville, North Carolina, under date May 
24, 1941. Complainant did not reply 
to the letter relied on as a contract 
but did continue to use the bus station 
paying the usual charges. 

It might be well to recite that com- 
plainant was the purchaser of the 
operating rights of Smoky Mountain 
Transit Company which operated a 
bus transportation system between 
Knoxville, Tennessee and the Ten- 
nessee-North Carolina State Line but 
held no interstate operating rights. 
Said Smoky Mountain Transit Com- 
pany operated in and out of the Union 
Bus Depot at Knoxville, Tennessee. 
Since, as above stated, Smoky Moun- 
tain Transit Company operated only 
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rights the departures and destinatic 
of its busses were properly called ani 
correct information was given 
the traveling public. Complainanifiti 
Smoky Mountain Stages, at the ti 
it purchased Smoky Mountain Tran 
it Company, operated a bus transports 
tion system between the Tennesse 
North Carolina State Line and Asheff 
ville, North Carolina, and othe 
points. The Union Bus Depot 4 
Knoxville, Tennessee, further co 
tends that it has complied fully wit 
the contract which provides that co 
plainant’s busses will only be called tj 
the Great Smoky Mountain Park. 

Complainant denies that it has eve 
at any time entered into an agreemens 
with the Union Bus Depot at Knox! 
ville, Tennessee, but contends that 
is now and has been since it purchasefll! 
Smoky Mountain Transit Compa 
using the facilities of the said Unio 
Bus Depot as a tenant at will. It | 
the further contention of the complait 
ant that it is being discriminate 
against and that it is entitled to th 
same treatment as is accord 
the Atlantic Greyhound Corporatio 
which is its competitor between Kno 
ville, Tennessee, and Asheville, Nor 
Carolina. 

[1-4]It is the contention of all 
the defendants, (1) that this Commi 
sion has no jurisdiction over bus te 
minals or the operation of bus te 
minals in Tennessee; (2) that t 
Commission has no jurisdiction ov 
bus terminals, especially as resped 
interstate commerce operated in 3 
out of such bus terminals; (3) 
this Commission has no right or 3 
thority to make any rule or reg 
tion, the effect of which would be 
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impair the obligation of a contract 
made and entered into in good faith; 
(4) the Union Bus Depot charges 
that this Commission has no jurisdic- 
tion or control over it, it being a 
eparate and distinct corporation and 
legal entity, not a motor carrier. 
Without attempting to pass upon 
the question of the existence of con- 
tract relationship or to determine the 
erms and conditions under which 
omplainant is using the facilities of 
he Union Bus Depot at Knoxville, 
ennessee, the Commission is of the 
ppinion that it does have jurisdiction 
@ver bus terminals and/or depots 
pperated by common carriers and that 
t is the duty of the Commission to 
kee to it that adequate terminal facili- 
ies are provided. In the instant case 
e real parties are the traveling pub- 
wic and there is no question but what 


he public traveling between Knox- 
ille, Tennessee, and Asheville, North 


arolina, is being discriminated 
gainst. In making this statement 
date Commission does not attempt to 
bass upon the question of who is re- 
@ponsible for such discrimination. 
tis the duty of complainant, Smoky 
ountain Stages, Inc., to provide 
dequate terminal facilities at Knox- 
ille, Tennessee, and to see to it that 
ll necessary information is given to 
he traveling public and the departures 
nd destinations of its busses properly 
alled. On the other hand, whether 
ere is a contract or not, so long as 
e Union Bus Depot permits com- 
lainant to operate its busses in and 
ut of the Union Bus Depot at Knox- 
ille, Tennessee, it is the duty of said 
nion Bus Depot to give all neces- 
ary information to the traveling pub- 
c and to accord to complainant the 


same treatment that it accords to all 
other transportation systems operat- 
ing in and out of said station. It is 
the opinion of the Commission that 
the provisions of a contract providing 
for discrimination and mistreatment 
of the traveling public would not be 
valid. 

Taking the whole matter into con- 
sideration the Commission is of the 
opinion and so finds: (1) that com- 
plainant, Smoky Mountain Stages, 
Inc., is required to furnish adequate 
terminal facilities at Knoxville, Ten- 
nessee, providing for the comfort of 
the traveling public, as well as the giv- 
ing out of all necessary information 
and calling of the departures and des- 
tinations of its busses; (2) that so 
long as the Union Bus Depot at 
Knoxville, Tennessee, permits said 
Smoky Mountain Stages, Inc., to use 
its facilities, whether under the terms 
of a contract, a tenant at will or any 
other arrangement, it shall be its duty 
to accord to said Smoky Mountain 
Stages, Inc., the same treatment as is 
accorded to all other transportation 
systems operating in and out of said 
bus station and that all necessary in- 
formation shall be given and the de- 
partures and destinations of the 
busses called the same as that of At- 
lantic Greyhound Corporation which 
operates as a competitive line between 
Knoxville, Tennessee, and Asheville, 
North Carolina. 

It is accordingly ordered by the 
Commission that the parties hereto, 
Smoky Mountain Stages, Inc., and 
the Union Bus Depot of Knoxville, 
Tennessee, the Atlantic Greyhound 
Corporation, The Tennessee Coach 
Company, Southeastern Greyhound 
Lines and White Star Line immediate- 
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ly prepare announcements for the 
calling of the departures and destina- 
tions of all busses operating out of the 
Knoxville Bus Terminal by said 
Smoky Mountain Stages, Inc. ; and in 
the event the said parties are unable 
to agree upon the form and content 
of said announcements they are or- 


dered within ten days to submit r 
spectively to the Commission an 
nouncements of such departures and 
destinations in the form and with the 
content which in their view will con 
form to this order of the Commission 
for the decision of the Commissioy 
as to the form to be used. 





MISSOURI PUBLIC SERVICE COMMISSION 


Re Peoples Telephone Exchange 


Case No. 10,296 
November 1, 1943. Rehearing denied November 16, 1943 


PPLICATION by successor to mutual telephone codperative 
A for authority to operate as a telephone utility; denied. 


Monopoly and competition, § 83 — Successor of mutual telephone company. 
1. A telephone corporation which is a successor to a mutual codperative, 
organized and operated over a long period of years by a group of farmers, 
should not be granted a certificate of public convenience and necessity td 
operate as a regulated utility in territory adequately served by a regulated 


telephone company, p. 13. 


Monopoly and competition, § 50 — Grounds for authorizing — Desire for other 


facilities. 


2. Public convenience and necessity is not proven merely by the desire for 
other facilities, but it must be clearly shown that there is failure, break- 
down, incompleteness, or inadequacy in the existing regulated facilities 
in order to prove the public convenience and necessity requiring, the is- 


suance of another certificate, p. 14. 


(Stueck, Chairman, and WiLt1aMs, Commissioner, dissent.) 


¥ 


By the Commission: This matter 
before the Commission is an amend- 
ed application filed on behalf of 
Peoples Telephone Exchange, a cor- 
poration, of Maryville, Missouri. 
By this application a certificate of 
convenience and necessity is sought to 
engage in the business of affording 
51 PUR(NS) 


telephonic communication for hire in 
Maryville and adjacent rural areas. 
This cause was set down for hear- 
ing before the Commission at the 
courthouse in Maryville, Missouri, 
on the 29th day of April, 1943. After 
proper notice was given to all inter 
ested parties, this cause was heard by 





RE PEOPLES TELEPHONE EXCHANGE 


two members of the Commission on 


and 


the 


the 29th day of April, 1943. Appli- 
cant was present by its chief officers 
and attorneys, and protestant, Hana- 
mo Telephone Company, a corpora- 
tion, was present by its chief officer 
and attorneys. 

A large number of witnesses ap- 
peared and testified in behalf of ap- 
plicant. They were business and pro- 
fessional men and farmers. The 
majority were stockholders and sub- 
sribers of the applicant company. 
The testimony described the forma- 
tion of the Peoples Telephone Union. 
This was a mutual cooperative organ- 
ized by a group of farmers in April, 
1902. This mutual continued to 
expand until 1941. It had about 370 
members in the rural areas and about 
736 members in the town of Mary- 
ville. In 1941 these owners of the 
mutual company surrendered their 


interest in the mutual company to the 


new company (the applicant herein) 
for which they received certain shares 
of stock in the new company. These 
shares of stock were issued and de- 
livered to the subscribers pursuant 
to a contract entered into between the 
new company and the prior owners. 
No attempt was made by the stock- 
holders or officers of the new corpora- 
tion to comply with the Missouri Pub- 
lic Service Commission Law. They 
plead ignorance of the law, even 
though the contract for the sale of 
the stock provided that the issuance 
of such stock should be subject to the 
approval of the Missouri Public Serv- 
ice Commission. Practically all of 
the witnesses testifying stressed the 
need of long-distance connection by 
the new company. The old mutual 
company had no long-distance con- 


nection and neither does the new cor- 
poration. The many witnesses de- 
scribed the need of long-distance serv- 
ice to the farm homes, and also de- 
scribed the excellent service now 
rendered, which also consisted of free 
service to many adjacent towns and 
they urged the retention of all the 
features of the service now being 
rendered to them. Many of the wit- 
nesses criticized the management of 
the Hanamo Telephone Company (the 
protestant herein). 

The following exhibits were of- 
fered by applicant and received in evi- 
dence. [List of exhibits omitted. ] 

A report compiled by an employee 
of this Commission, who at the in- 
stance and request of the parties made 
a survey of the telephone situation 
at Maryville, was placed in the record. 
This witness also testified concerning 
his report. It was also shown that 
this witness is head of the telephone 
department for the Commission. He 
stated that the files in his office would 
disclose no unusual complaints against 
the protestant, Hanamo Telephone 
Company, but only the routine prob- 
lems which arise concerning all operat- 
ing telephone companies. 

The record herein made discloses 
that the protestant, Hanamo Tele- 
phone Company, was incorporated 
April 26, 1897, and since that date 
has rendered continuous telephone 
service; that since 1913 it has been 
under the regulation of the Missouri 
Public Service Commission and has 
filed rates, rules, and regulations pur- 
suant to the Public Service Commis- 
sion Law. It has since 1913 had on 
file with the Public Service Commis- 
sion rules and rates offering service 
to all of the rural area in controversy 
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herein, in the manner and form as 
generally adopted by the telephone 
industry and approved by the Mis- 
souri Public Service Commission. 
The Hanamo Company denies it has 
ever refused to render service pur- 
suant to its rules and regulations. 

It was shown by the protestant’s 
Exhibit A that in 1913 the Peoples 
Telephone Union, the mutual Codpera- 
tive, formerly owned by the stock- 
holders of the present applicant, volun- 
tarily relinquished its contract for 
long-distance service. The protestant 
company now has about 980 sub- 
scribers in the town of Maryville. 
The town of Maryville has approxi- 
mately 5,500 population and is sur- 
rounded by a rich, progressive agri- 
cultural section. ‘ Protestant urges 
that it has been and is now able, ready, 
and willing to render all the service 


pursuant to its tariff, rules, and reg- 


ulations. The protestant’s Exhibits 
A and B were offered and received 
in evidence. They are as follows: 
A—A letter from the Peoples Tele- 
phone Union to H. C. Todd surrender- 
ing long-distance contract. B—Sub- 
license agreement dated the 30th day 
of July, 1910, between the Missouri 
and Kansas Telephone Company and 
the Peoples Telephone Union of 
Maryville, Missouri. It was agreed 
by the counsel for applicant and prot- 
estant that all records now in the Pub- 
lic Service Commission may be con- 
sidered by the Commission in the de- 
termination of this cause. 

The report of R. E. Duffy hereto- 
fore mentioned as applicant’s Exhibit 
No. 5, recommended either the con- 
solidation of the two telephone prop- 
erties or a sale of the two properties 
to a third party. The record dis- 
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closes that several conferences touch. 
ing upon this recommendation were 
held but nothing resulted therefrom, 

Briefs were later filed by the par- 
ties and carefully considered by the 
Commission. 

From its inception as a telephone 
corporation the Hanamo Telephone 
Company has conducted its business 
pursuant to the policies, rules, regula. 
tions, and practices common to the 
telephone industry. Since the year 
1913 when the Public Service Com- 
mission Law was promulgated this 
company has consistently filed its 
rates and tariffs in line with the regula- 
tory orders and procedures of the 
Commission. It has at all times had 
on file its tariffs offering two types of 
service to the rural areas surrounding 
Maryville. These two types are in the 
telephone business known as Class A 
service and Class B service. At no 
time since 1913 has this service been 
unavailable to any subscriber who 
would desire it, and comply with the 
approved rules and regulations. Class 
A service is the service furnished to 
the rural subscribers who furnish and 
maintain all of the equipment located 
beyond the initial rate area, including 
poles, wires, and telephone instrv- 
ments arranged so a group will be 
served by one line. Class B service is 
the service furnished to a group of 
rural subscribers on a line, the com- 
pany furnishing and maintaining all 
poles, lines, telephone instruments, 
etc. 

We are setting out herewith a com- 
plete resumé of the filings of rules, 
rates, and regulations of the Hanamo 
Telephone Company for the period 
of its existence as a regulated utility. 
P. S.C. No. 1. [Schedules omitted.] 
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In looking through the schedules 
we find that there are other items for 
which the company makes charges, 
such as an extra charge for furnish- 
ing telephone service by the use of a 
deskset or a handset instrument, pri- 
vate branch exchange switchboards, 
coin pay stations, trunk lines, extra 
directory listings, etc., that appear in 
any standard telephone company’s 
schedule. We further note that the 
company states that it does not fur- 
nish service over any long-distance 
lines, as all toll service is furnished 
by contract with the Southwestern 
Bell Telephone Company. 

It will be noted from the above 
schedules that the rates and charges 
for service furnished the rural cus- 
tomers have not changed since the en- 
actment of the Public Service Com- 
mission Law in 1913 and, in further 
looking through the schedules, we find 
that the company has made no restric- 
tions or limitations on Class A or B 
service to rural customers other than 
limiting the number of subscribers 
per line to a minimum of five and a 
maximum of ten. We note that other 
companies follow a similar practice. 

Some few years following the be- 
ginning of business of the Hanamo 
Telephone Company many people liv- 
ing in the rural areas of Nodaway 
county began to build their own tele- 
phone lines and formed what was then 
known as the Peoples Telephone 
Union. This movement continued to 
gain momentum and practically pre- 


.@cmpted the rural field or area adjacent 


to Maryville. Having this mutual 
company of their own, it is evident 
no substantial number of rural area 
subscribers were left available for the 
Hanamo Company to serve though 


at that same time the Hanamo Com- 
pany by its rates and tariffs was 
tendering this service to anyone living 
in the area. The customers or mem- 
bers forming the Peoples Telephone 
Union had available to them two 
avenues of service. First, they could 
either take advantage of the filed 
tariffs, rules, and regulations of the 
Hanamo Company and receive com- 
plete service, or they could become 
members of the Peoples Telephone 
Union and receive such service as their 
codperative afforded. With this elec- 
tion before them these subscribers 
elected to form a mutual company. 
In 1941 these subscribers in the forma- 
tion of their telephone corporation, 
now known as the Peoples Telephone 
Exchange, still had these same ave- 
nues of service available. Again they 
chose to form their own corporation 
rather than receive service from the 
available regulated utility. 

Shortly after the establishment of 
the Public Service Commission the 
supreme court of the state of Mis- 
souri in disposing of matters arising 
before this Commission took occasion 
to describe with words of wisdom 
the purposes of the act. The language 
of the court in these earlier cases has 
been a guiding star for the Commis- 
sion to chart its course of regulation. 
In State ex inf. Barker ex rel. Kansas 
City v. Kansas City Gas Co. (1914) 
254 Mo 515, 534, 163 SW 854, the 
court stated: 

“That act is an elaborate law bot- 
tomed on the police power. It evi- 
dences a public policy hammered out 
on the anvil of public discussion. It 
apparently recognizes certain general- 
ly accepted economic principles and 
conditions, to wit, that a public utility 
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(like gas, water, car service, etc.) is 
in its nature a monopoly ; that competi- 
tion is inadequate to protect the pub- 
lic, and, if it exists, is likely to become 
an economic waste; that state regula- 
tion takes the place of and stands 
for competition; that such regulation, 
to command respect from patron or 
utility owner, must be in the name 
of the overlord, the state, and to be 
effective must possess the power of 
intelligent visitation and the plenary 
supervision of every business feature 
to be finally (however invisibly) re- 
flected in rates and quality of service. 
It recognizes that every expenditure, 
every dereliction, every share of stock 
or bond or note issued as surety is 
finally reflected in rates and quality 
of service to the public, as does the 
moisture which arises in the atmos- 
phere finally descend in rain upon the 
just and unjust willy nilly.” 

Following this the court later in 
State ex rel. Missouri S. R. Co. v. 
Public Service Commission (1914) 
259 Mo 704, 712, 168 SW 1156, 
pointed again to the course to be fol- 
lowed : 

“The statute involved is new. 
Referable to the police power, it evi- 
dences a departure (or at least an 
advanced thought) in public policy in 
dealing with common carriers and 
public utilities in Missouri. It touches 
at so many vital points so many vital 
and open questions; it is such a brave 
and deserving attempt to provide a 
speedy and sensible scheme for settling 
controversies so prevalent, so obsti- 
nate, so old, so raw and inflamed be- 
tween public utility companies and 
their patrons (to wit the public) that 
wisdom demands its judicial construc- 
tion proceed with discriminating cau- 
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tion. It is so vast and intricate that it 
cannot be construed all at once and all 
doubts dispelled slap dash in a lump as 
science now kills mosquitoes. The 
better course is to build up a construc- 
tion by evolution, step by step, and, 
to that end, decide nothing except 
what is precisely necessary to a deter- 
mination of vital questions raised in 
each concrete case. Peradventure by 
that safe and conservative course im- 
portant phases of the statute will in 
an orderly way and in due time be 
digested and so assimilated by sound 
interpretation that all its remedies 
will eventually be advanced and all 
mischiefs within its purview be re- 
tarded.” 

The Commission, therefore, in the 
many years following the utterance 
of these words of wisdom, has con- 
stantly been on the alert to maintain 
regulation in its true sense as was 
intended by the legislature and as de- 
veloped year by year and as had been 
(using the language of the court) 
“Hammered out on the anvil of pub- 
lic discussion.” 

Much testimony came into the rec- 
ord concerning the refusal of the 
Hanamo Telephone Company to con- 
nect its switchboard with that of ap- 
plicant’s predecessor to afford long- 
distance service. 

The Peoples Telephone Exchange 
does not show that the Hanamo Con- 
pany is furnishing any telephone serv- 
ice that its members do not now have 
with the exception of long-distance 
telephone service which the Hanamo 


Bell Telephone Company. 

bers can of course secure that serv- 
ice by coming to the office of the 
Hanamo Company or _ requestin; 
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telephone service of the Hanamo Com- 
pany, which service would afford toll 
service. 

Neither does the Peoples Telephone 
Exchange show that its subscribers 
or members will have any different 
service other than that they are now 
getting should a certificate of con- 
venience and necessity be granted to 
i. So as we see it there can only 
be two motives on the part of the 
Peoples Telephone Exchange for a 
certificate of covnenience and neces- 
sity. One being to operate as a reg- 
ulated public utility for hire. That 
would be a duplication of the facilities 
and service now rendered, of course, 
by the Hanamo Company. The other 
motive would be that by securing a 
certificate of convenience and neces- 
sity the applicant has in mind that it 
could secure a toll connection either 
by an interconnection between its 
switchboard and the switchboard of 
the Hanamo Company or by a toll 
connection direct with the lines of 
the Southwestern Bell Telephone Com- 
pany. That would not make available 
any service that is not now afforded 
in the city of Maryville under present 
conditions. Granting the applicant the 
desired authority would therefore 
only result in destructive competition 
between two systems from which one 
would ultimately emerge as the sur- 
vivor to the great loss to the other 
and in the meantime the public would 
be put to the continued necessity of 
patronizing the two systems as it has 
done in the past. 

As heretofore indicated most of 
the criticism against the protestant 
company has apparently grown out 
of its refusal to connect its switch- 
board to that of applicant’s predeces- 


sor mutual company. The Hanamo 
Telephone Company no doubt has 
bottomed its position on the decisions 
of our supreme court. 

In the language of the court in 
State ex rel. Buffum Teleph. Co. v. 
Public Service Commission, 272 Mo 
627, PUR1918C 158, 170, 199 SW 
962, LRA1918C 820, it had this to 
say concerning the question of the 
connection of a telephone line or 
switchboard to the system of an- 
other telephone company: 

“The contention is vaguely made by 
appellant that the individual members 
of this company have collectively the 
right to demand the connection here 
under consideration. This contention 
is evidently based upon the assump- 
tion that numbers alone will establish 
the claim of public necessity. This 
is not true. Their mere numbers give 
them no more rights in the premises 
than a single individual would have 
under like circumstances. If A should 
demand that his private phone be con- 
nected with the Buffum Company, 
we may look in vain for authority 
in reason or the law for the exercise 
of such power by the Commission 
as will effect a compliance with this 
request. Granted to A, the right 
must, as a necessary consequence, be 
conceded to every other individual 
owning a private telephone line. The 
result would be the improper invasion 
of the rights granted by law to the 
Buffum Company, or, in other words, 
the taking of its property without due 
process of law. A therefore is en- 
titled to the same service as others, 
but not more, and he will only be 
heard to complain when such serv- 
ice is denied. This subject was dis- 
cussed incidentally with much clear- 
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ness in Home Teleph. Co. v. Sarcoxie 
Light & Teleph. Co. (1911) 236 Mo 
1. c. cit. 133, 139 SW 108, 36 LRA 
(NS) 124, in which the conclusion 
we have indicated was reached.” 

The case referred to above, 236 Mo 
114, 133-135, contains this language: 

“This section does not require 
physical connection between telephone 
lines. It does require such company 
to receive all messages from other 
telephone or telegraph lines and trans- 
mit them, as it likewise requires it to 
reecive all messages from individuals. 
This does not mean that such corpora- 
tion must yield to a physical connec- 
tion with its lines by a competitive 
company and permit the use thereof 
in that way. In such case and under 
this statute the telephone corporation 
or the telegraph corporation has no 
greater right than the individual. If 
the individual goes to the office of the 
telephone company and tenders pay- 
ment for a message, the company 
must accommodate him. So, too, if a 
telegraph company or other telephone 
company goes in the capacity of an 
individual or corporate entity and 
demands a similar service, it must be 
rendered. But this does not mean 
that the telephone company must put 
up a switchboard for all such individ- 
uals or corporations desiring to do 
business with the telephone company. 
To illustrate, suppose Jones living up- 
on a farm twenty miles from Sarcoxie 
built a private telephone line of his 
own to Sarcoxie, could he compel the 
Sarcoxie Company to attach his line 
to their switchboard? We think not. 
Then can a competitive line in the 
telephone business demand more than 
would or should be accorded to the 
individual? We say no. As to busi- 
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ness which comes over another line 
the Sarcoxie Company under this stat- 
ute would only have to treat it as it 
would the general public. The general 
public could go to its booth or office 
and upon payment of a fee fixed, talk 
to Carthage or other points where its 
line reached, but each individual of the 
general public could not build an indi- 
vidual line of his own and compel 
physical connection with the switch- 
board. If the individual could not do 
so, another corporation could not do so. 

It must be borne in mind that as to 
business coming from the Bell Com- 
pany to the Sarcoxie Company, the 
Bell Company is in the attitude of an 
individual, with no less nor more 
rights. The individual in the town 
can compel the Sarcoxie Company, up- 
on tender of proper charges, to extend 
its services by phone to his place of 
business or residence. The corpora- 
tion can do the same thing, but not 
more. The individual cannot build 
a line of his own and demand physical 
connection, neither can the corporation, 
If the Bell Company at Sarcoxie de- 
manded of the local Sarcoxie Company 
that it place a phone in its place of 
business such would be within the 
rights guaranteed by the statute. If it 
went to the Sarcoxie Company and 
tendered the proper fee and said it 
wanted to talk over their line, such 
would be within the statute, but if it 
demanded that a physical connection 
be made between the two lines, so that 
its customers could talk over the lines 
of the Sarcoxie Company, that is an en- 
tirely different question. With its cus- 
tomers the Bell Company is doing ina 
way a private business. This private 
business it cannot foist upon a com- 
peting line save and except as an in- 
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dividual could go to such competing 
line and demand service. In other 
words, one telephone company without 
the consent of the other cannot take 
charge of and use the instrumentali- 
ties of such other company by compel- 
ling physical connection therewith. 
The statute in question never so con- 
templated.” 

[1] A utility business placed under 
regulations by the state legislature 
immediately loses many of the rights 
and privileges enjoyed by other busi- 
nesses and immediately foregoes the 
right of unlimited profit and many 
practices which result profitable to the 
company. It is rigidly supervised 
and regulated by the Commission. 
In fact, it almost ceases to be the prop- 
erty of ‘its stockholders and becomes 
property held in trust for the use and 
benefit of the public. The stockhold- 
ers and officers are in the nature of 


trustees operating in the general pub- 


lic interest. So, therefore, this reg- 
ulated utility then of necessity must 
have some cloak of protection placed 
around it in recompense for the busi- 
ness sacrifices it makes. One of these 
elements without question, is protec- 
tion of its right to carry on the reg- 
ulated business. The Commission 
realizes that the law does not vouch- 
safe a monopoly to the system which 
is already in the field, and it would 
not hesitate to favor the granting of 
identical authority to another to enter 
the same area if the application al- 
leged and the proof should be that 
the one which had preémpted the area 
should be unduly, unavoidably, and 
persistently remiss or derelict in dis- 
charging the trust which it holds to 
afford the utility service. We can- 
not now after years of diligent reg- 


ulation permit a company, which 
through its predecessor, mutual com- 
pany, by the expediency of unregulat- 
ed service, by its own method of opera- 
tion and lesser rates, build itself to 
important size, and then come before 
the Commission and urge public con- 
venience and necessity to the detri- 
ment and damage of the regulated 
utility, which down the path of years 
has been regulated and-supervised un- 
der the Public Service Law and its 
property dedicated to public use, with- 
out showing that the public utility in 
the field has failed in the discharge of 
its duty as above outlined. Therefore 
applicant’s position is not strengthened 
by the fact that it is merely a con- 
tinuation of a mutual codperative sys- 
tem which has occupied the identical 
area since 1902 because the Public 
Service Commission Law has con- 
ferred no “grandfather rights” upon 
mutual codperative telephones existing 
when the law was passed and operat- 
ing not for hire but for the free inter- 
change of service with its members 
and other like systems as did appli- 
cant’s predecessor. Such systems are 
entirely omitted from the regulation 
of this Commission whether organized 
and existing before or after the ef- 
fective date of said law. Regulation 
is primarily in the interest of the pub- 
lic but to preserve and extend this 
boom to the people the utility so reg- 
ulated must receive just and equitable 
treatment. The law operates for all, 
the public and the utility. 

This Commission would be derelict 
in its duty if it did not follow the law 
and afford to such a company this 
right properly due it, and in this par- 
ticular case it is so plainly evident that 
the two companies cannot survive as 


13 51 PUR(NS) 





MISSOURI PUBLIC SERVICE COMMISSION 


regulated utilities, for the result would 
be destructive competition and eco- 
nomic waste. Duplication of service 
would create a telephone burden up- 
on the general public in the areas here- 
in disclosed. The Commission is, of 
course, eager to afford to all of the 
areas adjacent to Maryville ample 
and complete telephone facilities. It 
is unthinkable that in this modern 
age of science and development any- 
one should not have available com- 
plete telephone service. Yet, when 
this lack of service is due to the elec- 
tion of subscribers themselves and not 
to any failure of the regulated utility, 
we cannot in good conscience permit 
these subscribers to obtain the serv- 
ice they desire by a method which 
would destroy an existing regulated 
company capable of rendering the de- 
sired service. This service the people 
desire is now available and has been 


since the promulgation of the Public 
Service Commission Law in 1913. 


Personalities in both the Hanamo 
Company and the applicant company 
have, no doubt, aided in creating this 
situation in Maryville, but we as a 
Commission cannot proceed along the 
lines of personalities, but sit as a serv- 
ant of the legislature to enforce the 
Public Service Commission Law as 
given to us by our creator. As we 
have heretofore stated the service de- 
sired by the former members of the 
Peoples Telephone Union, who are 
now stockholders of the applicant, is 
now available by the protestant and 
the entire power of the state of Mis- 
souri is behind this Commission to en- 
force the obtaining of this service 
from the Hanamo Telephone Com- 
pany to anyone desiring it. A care- 
ful study of the records of the tele- 
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phone department of this Commissioy 
fails to disclose any complaint from 
a single subscriber to the effect thai 
the Hanamo Company has refused 
or failed to comply with its rates, 
rules, and regulations as filed with this 
Commission, and when filed with this 
Commission act as the law. 

[2] Public convenience and neces. 
sity is not proven merely by the desire 
for other facilities. It must be clear. 
ly shown there is failure, breakdown, 
incompleteness, or inadequacy in the 
existing regulated facilities in order 
to prove the public convenience and 
necessity requiring the issuance of an- 
other certificate. The fact that one 
does not desire to use present avail- 
able service does not warrant placing 
in the field a competing utility. This 
could be a continuing process and a 
continuing destruction of all regulated 
utilities and regulation. Public con- 
venience and necessity requires the 
availability of service and when that 
exists and is complete and reasonable 
and pursuant to law, the regulatory 
body has a duty to preserve it for 
public use. 

The remedy for the lack of service 
as described in the application and ree- 
ord herein lies in the hands of the 
people owning this applicant company. 
There is nothing to prevent the appli- 
cant from reverting to the same status 
as its predecessor and carrying on a 
mutual system at low cost to reach the 
rural areas surrounding Maryville or 
for these same people owning their 
own lines to elect to receive service 
from the protestant, Hanamo Tele- 
phone Company, in the manner as 
provided for in the rules and regula- 
tions as filed with the Public Service 
Commission by the, said Hanamo 
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Telephone Company. To refuse to 
sustain this application we take noth- 
ing from the applicant which it now 
possesses. To sustain the application 
will greatly impair the existing rights 
of the Hanamo Telephone Company. 
Regardless of our desire to aid the 
owners of the applicant company in 
their present condition, which they 
themselves brought about, we can 
only point to the avenues of available 
service and the apparent steps neces- 
sary to obtain it, and deny the appli- 
cation. It is, therefore, so ordered. 

Ordered: 1. That the application 
.Bof Peoples Telephone Exchange for 
a certificate of convenience and neces- 
sity filed in Case No. 10,296, be and 
it is hereby denied. 

Ordered: 2. That this report and 
order shall be in effect ten days from 
the date hereof, and that the secretary 
of the Commission shall serve certi- 


fied copies of same upon all interested 
parties. 


Henson, Wilson, Ferguson, Com- 
missioners, conur. 


Stueck, Chairman, Williams, Com- 
missioner, dissent in a separate opin- 
ion. 


WILLIAMS, Commissioner, dissent- 
ing: I dissent from the finding and 
conclusions reached in the majority 
report and order herein. In order to 
fully understand the problem present- 
ed I think it is necessary that a more 
detailed statement and finding of the 
facts should be set forth. 

The evidence shows that the appli- 
cant is a corporation organized and 
existing under the laws of the state 
of Missouri (Art 5, Chap 3, Rev 
Stat, Missouri, 1939). The applicant 


was incorporated on November 3, 
1941, and a certified copy of the 
Articles of Incorporation and Cer- 
tificate of Incorporation were filed and 
made part of the record in this case. 

The applicant obtained from the 
county court of Nodaway county, 
Missouri, and the city of Maryville, 
Missouri, their consent for the right 
to use the highways and roads in 
Nodaway county and the streets and 
alleys in the city of Maryville for con- 
structing, operating, and having there- 
on its telephone lines and properties. 

The applicant, Peoples Telephone 
Exchange, is the outgrowth of a 
mutual telephone company known as 
the Peoples Telephone Union, which 
had been operating as a mutual tele- 
phone company in the city of Mary- 
ville, Missouri, and surrounding ter- 
ritory since the year 1902. 

On November 3, 1941, the mem- 
bers and management of the Peoples 
Telephone Union decided to and did 
form the present applicant corporation 
and all the business property, lines, 
and subscribers of the Peoples Tele- 
phone Union were taken over by the 
applicant. The applicant corporation 
thereafter operated under the same 
management of its predecessor and is, 
in fact, a continuation of the prior 
mutual company. 

At the time of the incorporation of 
applicant the mutual company had 58 
separate telephone lines and approxi- 
mately 700 subscribers. These lines 
all came into its central office in Mary- 
ville. 

In the incorporation six shares of 
stock of applicant corporation were 
issued to each rural subscriber and 
five shares of stock to each city sub- 
scriber and all the lines including the 
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telephone instruments, which had pre- 
viously belonged to the subscribers, 
became the property of applicant in 
exchange for the stock. 

The applicant corporation now owns 
and furnishes the lines and equipment 
to approximately 1,106 subscribers, 
consisting of 736 city subscribers in 
Maryville, Missouri and 370 rural 
subscribers adjacent to Maryville in 
Nodaway county, Missouri. In addi- 
tion to this it has connections and 
service arrangements with approxi- 
mately 32 other telephone exchanges 
located in various towns in the Mis- 
souri counties of Nodaway, Worth, 
Gentry, Atchison, and Holt. All of 
this telephone service to these various 
towns and with these various ex- 
changes is free to the owners and sub- 
scribers of the applicant company and 
all of the various exchanges, their 
owners and subscribers, have like free 


exchange with and over the lines of 
the applicant company. At the pres- 
ent time the applicant company has no 


long-distance connections and has 
therefore been impossible for the sub- 
scribers of the applicant corporation 
to secure long-distance service by the 
use of applicant’s facilities. All of the 
rural subscribers of the applicant com- 
pany have no other telephone service 
or connections. Long-distance tele- 
phone calls to or for subscribers of the 
Peoples Telephone Exchange are 
usually conveyed by messenger from 
some other long-distance telephone 
connection. In many instances it is 
inconvenient and almost impossible 
to deliver long-distance calls to the 
rural subscribers of applicant because 
of distance, condition of roads, and 
bad weather. Many witnesses gave 
testimony concerning the inability of 
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subscribers of the present applica 
company in placing and receiving 
long-distance telephone calls. 

They testified as to the necessity 
for long-distance telephone servig 
from applicant to the public. These 
witnesses testified as to the extraordi- 
nary conditions prevailing at this time, 
such as the great necessity for farm 
results, the shortage of farm help, the 
rationing of rubber, gasoline, and 
other articles which make the use 0 
the telephone service furnished by ap. 
plicant more important and necessary 
than ever before. The calling for 
farm equipment, repairs, and making 
arrangements for farm operations, 
labor, and other farm business is now 
necessarily done to a great extent by 
telephone. Many calls are for doctors, 
medicine, and other emergencies. 
Men in the armed forces often call 
their parents by long distance and are 
unable to get messages delivered. 
Practically all of the witnesses on be. 
half of the applicant testified that it 
was an absolute necessity that the 
present corporation continue in busi- 
ness and be granted a certificate of 
public convenience and necessity. 

The evidence shows that applicant 
and its predecessor have rendered and 
are now rendering efficient and ade. 
quate telephone service. The) appli 
cant’s officers state it does not operate 
for profit but for the benefit of its 
stockholders and subscribers; that its 
rates are on the economical basis of 
$2.50 per month for business phones, 
$1.50 for residence phones in the city 
of Maryville, and $1 per month for 
rural telephones. These rates also 
entitle the subscribers to free service 
with 32 othér exchanges located in 
other towns. 
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The witnesses stated the only de- 
dmficiency in applicant’s telephone serv- 
ice was the lack of long-distance con- 
nections. The record shows many de- 


iefmmands were made by the mutual com- 


pany and applicant since it was in- 
i™corporated for long-distance connec- 
tions, but their demands were always 
refused. The mutual company even 
went so far as to offer all the revenue 
from this source to the Hanamo Tele- 
phone Company for an agreement of 
long-distance connection. The appli- 
cant urges that one of the main pur- 
poses in getting a certificate of con- 
venience and necessity is to be able 
to eventually demand and obtain long- 
distance service for its customers. 

Subsequent to incorporation, appli- 
cant purchased and installed for the 
use of its subscribers a new Leich 
Switchboard at a cost of $12,050. 
This switchboard has a capacity of 
1,600 lines and equipped for furnish- 
ing service for 20 toll circuits, 60 
rural circuits, and 700 local circuits. 
It is installed in a new fire proof 
ground floor building. 

Applicant’s property used in its 
telephone business consists of approxi- 
mately 160 miles of poles, 256 miles 
underground wire, and 300 miles over- 
head wire, 61,750 feet of load cable 
and in addition it owns 82 miles of 
commercial wire running from the 
switchboard in Maryville to exchanges 
in other towns. Mr. Duffy, Commis- 
sion’s engineer in charge of the tele- 
phone department, estimated appli- 
cant’s property to be worth from forty 
to fifty thousand dollars. 

Applicant presented evidence tend- 
ing to show that the Hanamo Tele- 
phone Company’s service was very 
unsatisfatory and inadequate to meet 


[2] 


the needs of applicant’s telephone sub- 
scribers. 

Mr. R. E. Duffy, Commission’s 
engineer in charge of the telephone 
department, at the request of the par- 
ties herein, made a survey of the two 
telephone systems in Maryville. He 
reported his findings and recommenda- 
tions in writing to the Commission 
and the parties. This written report 
was intrdouced and received in evi- 
dence and Mr. Duffy testified in re- 
gard thereto. Mr. Duffy reported he 
heard considerable complaint from 
citizens of Maryville to the effect that 
the Hanamo Telephone service was 
very unsatisfactory, this was partic- 
ularly directed to the personnel operat- 
ing the system. He stated that from 
the criticism and complaints heard 
and the fact applicant is going ahead 
with improvements indicated to him 
that there was something seriously 
wrong with the management of the 
Hanamo Telephone Company. He 
further reported that Mr. Todd, the 
owner and manager of that company, 
did not indicate he was even inter- 
ested in extending lines into the rural 
territories. Mr. Duffy recommended, 
in his report, either consolidation of 
the two telephone properties or the 
sale of the two properties to a third 
party. Several conferences in regard 
to this recommendation were held but 
nothing resulted therefrom. 


The evidence shows that most of 
the business places (approximately 
250) and some of the resident owners 
in Maryville have duplication of tele- 
phone service with applicant and The 
Hanamo Telephone Company. 

There was testimony showing that 
applicant corporation has operated in 
good faith with no knowledge that it 
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was necessary to first obtain a cer- 
tificate of convenience and necessity 
from this Commission and as soon 
as appliant acquired such information 
it immediately filed the present appli- 
cation. 

At the hearing a large number of 
stockholders, witnesses, and interest- 
ed parties were present to testify on 
behalf of applicant. Of this number 
twelve witnesses testified at the hear- 
ing and to shorten and expedite the 
same a stipulation was entered into 
by the parties that an additional fifty- 
four interested parties and witnesses, 
all users of the applicant’s telephone 
service, including farmers, merchants, 
insurance men, public officers, under- 
takers, doctors, and other businessmen, 
would testify to substantially the same 
facts that the witnesses had already 
testified to in the case if they were 
placed upon the witness stand. 

The Hanamo Telephone Company 
is a telephone corporation organized 
under the laws of Missouri, April 26, 
1897, and has continuously since said 
date been furnishing telephone service 
as a public utility from its central office 
in Maryville. It has approximately 
980 subscribers in the city of Mary- 
ville and from twelve to twenty-five 
rural subscribers adjacent to Maryville. 
Maryville has approximately 5,500 
population and is surrounded by a 
rich, progressive, agricultural section. 
The protestant insists that at all times, 
since the creation of the Public Serv- 
ice Commission in 1913, it has had 
on file its rules, regulations, and rates 
with the Commission by which it is 
required to render telephone service 
to all persons desiring same in Mary- 
ville and surrounding rural area in 
Nodaway county. It denies that it 
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insists that it is ready, able, and will 
ing to render said telephone service 
to all desiring same under its rules 
and regulations on file with and ap. 
proved by the Commission. The prot: 
estant offered, and which was received 
in evidence, a letter dated June 28 
1913, from the Peoples Telephone 
Union to H. C. Todd, the owner of 
protestant company, surrendering 
long-distance service. 

There was also introduced and re. 
ceived in evidence a sub-license agree- 
ment, dated July 30, 1910, between 
the Missouri and Kansas Telephone 
Company and the Peoples Telephone 
Union of Maryville. This agreement 
provided for the connection of lines 
of the two systems. It appears that 
the Hanamo later took over the Mis- 
souri and Kansas Telephone Company 
which at that time belonged to the 
Bell system. 

The Hanamo Telephone Com- 
pany’s rules, regulations, and schedule 
of rates on file and approved by the 
Commission have always provided 
for two types of service, known in 
the telephone industry as Class A and 
Class B service. 

Class A service is that furnished to 
the rural subscribers, provided such 
subscribers, in groups of not less than 
five or more than ten per line, will 
construct, maintain, and furnish the 
telephone instruments and line from 
the premises of each of the subscribers 
to the initial rate area (in this case 
the city limits of Maryville). In this 
instance, the schedules limit the mini- 
mum number of subscribers to five 
and the maximum to ten on each line. 
The total payment will vary from 
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330 to $60 per year per line depending 
pon the number of subscribers con- 
ected. 

Class B service is that furnished to 
rural subscribers at an annual charge 
of $18 per customer with the same 
minimum and maximum number of 
subscribers per line as provided in 
Class A service, however, in the Class 
B service the company furnishes the 
entire equipment from the switch- 
board to the subscriber’s premises, in- 
cluding the installation of the tele- 


.Bphone instrument, the construction of 
.Ethe telephone lines and the mainte- 


nance of both. 

The protestant insists that it has 
at all times offered and is ready, able, 
and willing to furnish service to the 
rural subscribers surrounding Mary- 
ville who desired the same in accord- 
ance with its rules, regulations, and 
schedule of rates filed with the Com- 
mission. However, if the subscribers 
of the applicant elected to avail them- 
selves of the “switcher service” of- 
fered by the protestant the charge 
would automatically eliminate the free 
service now enjoyed by them through 
the switchboards located in the vari- 
ous other neighboring towns. This, 
for the reason the protestant has no 
lines over which it can furnish said 
service as the Southwestern Bell Tele- 
phone Company, by contract with the 
protestant, furnishes that means of 
toll communication. 

The protestant’s attorney stated in 
the record and briefs filed herein that 
protestant had no objection to the ap- 
plicant continuing as a mutual com- 
pany and to its subscribers receiving 
the same kind of service they are now 
getting. What the protestant really 
objects to is the applicant receiving 
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a certificate of convenience and neces- 
sity and thereafter securing long-dis- 
tance connections. Mr. H. C. Todd, 
owner of protestant company, stated 
he had and would continue to object 
to any long-distance connections for 
applicant for the reason it would be 
confiscatory to his business. 

The foregoing is substantially a 
summation of the facts presented at 
the hearing. 

Applicant in its original application 
filed October 20, 1942, requests this 
Commission to find that its activities 
were such as to make it subject to 
the jurisdiction of the Commission 
and that the Commission assume ju- 
risdiction of the applicant and make 
such orders and requirements of the 
applicant as were proper. Before any 
intervention or protest was filed and 
on February 26, 1943, the applicant 
filed its first amended application. In 
the prayer of this amended applica- 
tion, the applicant asked that this Com- 
mission “issue an order granting to 
it a certificate of convenience and 
necessity to operate for the use of the 
public for consideration its telephone 
systems and properties.” 

By its prayer in the amended ap- 
plication the applicant invoked what- 
ever jurisdiction the Commission may 
have under § 5673 Rev Stats Mo 
1939, because that is the only section 
of the statute which creates any juris- 
diction in the Commission to grant 
certificates of convenience and neces- 
sity to telephone companies. The 
pertinent part of that section reads as 
follows : 

“No 


telephone corporation 
hereafter formed shall begin construc- 


tion of its telephone line with- 
out first having obtained permission 
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and approval of the Commission and 
a certificate of public convenience and 
necessity, after a hearing had upon 
such notice as the Commission may 
prescribe.” 

The protest of the Hanamo Tele- 
phone Company, the sole protestant, 
is based in the main upon the claim 
that because it is the established, reg- 
ulated, functioning telephone company 
in the territory, and is ready, willing, 
and able to supply the need and de- 
mand for telephone service in the 
area it is entitled as a matter of law 
to be protected in an exclusive right 
or monopoly against the invasion of 
the field by the applicant. The prot- 
estant also contends that the duplica- 
tion of facilities is not in the public 
interest, would be contrary to public 
convenience and necessity and con- 
trary to the public policy of the state 
of Missouri with reference to the reg- 
ulation of utilities. The protestant 
does not question the basic jurisdic- 
tion of this Commission in cases of 
this kind beyond the assertion that 
the Commission has power to grant 
permission before construction is be- 
gun but not after it is completed, a 
contention which, as we understand 
the protestant’s theory, is more or less 
secondary to its main line of argu- 
ment. With reference to the statutory 
language quoted above, the protestant 
in its brief states that the applicant 
purchased the physical property in 
place and, in this connection, prot- 
estant’s argument proceeds on the 
theory that there is no real distinction 
in principle for the purpose of the 
statute between material assembled for 
construction and material already in 
place. In short, the protestant’s con- 


As the record stands, neither of 
parties question, but, on the contra 
both concede that, notwithstanding t 
apparent limitation of the statute 
cases of prospective construction 0 
telephone lines by telephone companiefl 
organized after April 1, 1913, thi 


were continuously operated thereafte 
until they were purchased by a comm; 
pany organized in 1941 and whi 

have been in continuous operatio 
since that purchase. 

As I view this matter, these con 
cessions by the parties do not al 
together remove the doubt which |] 
entertain as to whether or not them, 
Public Service Commission of Mis 


limited authority and that it is vested 
only with such powers as are express- 


sion, 301 Mo 179, PUR1924C 3548 word 


tention, in effect, is that the phrase, 257 SW 462; State ex rel. Laundry§ conti 
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_ Public Service Commission, 327 
o 93, PUR1931B 376, 34 SW(2d) 


eir plain, ordinary, and usual sense. 
§ 655, Rev Stats Mo 1939.) 

Webster defines the transitive verb 
begin” to mean “to enter on; to set 
The 
ume authority defines the noun “con- 


process or art of constructing; act 


Mf building; erection; act of devising 


nd forming; fabrication; composi- 


com@ion” has been judicially defined in 


vhi 


Mo 97, 105, 98 SW 465, the court 


as construing sections of the Con- 


“Hindebtedness for the purpose of “pur- 


oper 

the 
this 
yery 
sted 
ess- 
- of 
ha 


1 as 


hasing or constructing of water- 


“We do not think it can be rea- 
sonably maintained that the power to 
maintain and operate waterworks is 
necessarily incident to or implied in 
the power to purchase or construct 
waterworks or electric light plants ; on 
the contrary, we think it was the pur- 
pose of the people in conferring this 
power upon cities of the population 
named to acquire waterworks and 
electric light plants which should be 


is but to keep up and preserve,’ and the 


54, 
dry 


word ‘operate’ means to put into or 
continue in operation or activity. 
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These expressions have a distinct 
signification from the words ‘purchase 
or construct.’” 

(See also Morse v. West Port 
[1892] 110 Mo 502, 19 SW 831; 
State ex rel. Chillicothe v. Gordon 
[1911] 233 Mo 383, 135 SW 929; 
State ex rel. United R. Co. v. Public 
Service Commission, 270 Mo 429, 
PURI917D 752, 192 SW 958, 198 
SW 872; State ex rel. St. Louis v. 
State Highway Commission [1926] 
315 Mo 707, PUR1917D 752, 192 
SW 958, 198 SW 872.) 

When the general assembly in 1913 
provided for a certificate of conven- 
ience and necessity only as to tele- 
phone companies thereafter formed 
before they “shall begin construction” 
of telephone lines, it meant, accord- 
ing to the judicial definition as well 
as the plain, ordinary, and usual under- 
standing of the words and phrases 
used that such certificate was required 
from such a company only when it 
entered upon or started the building 
or erection of telephone lines. By ex- 
pressly mentioning “construction” 
only, the legislature impliedly excluded 
everything else. (59 CJ 984.) 
Therefore, it cannot be held that the 
phrase “shall begin construction” was 
intended to read “shall begin construc- 
tion, acquire or operate” telephone 
lines. From the language used, it is 
apparent that the legislature intended 
that certificates should only cover new 
structures in contemplation by tele- 
phone companies not then organized. 

A brief consideration of the condi- 
tions existing at the time this statute 
was passed will disclose the reason 
why the legislative language was so 
limited. Prior to 1913, the utility 
business in Missouri had developed 


51 PUR(NS) 





MISSOURI PUBLIC SERVICE COMMISSION 


under conditions of free competition. 
As a natural result, direct competition, 
with its burdens of duplicative facili- 
ties and unsatisfactory service, exist- 
ed in various parts of the state. The 
oversupply of plant due to needless 
overlapping of systems, represented a 
large investment. If the legislature 
had undertaken to suppress this com- 
petition and to eliminate the duplica- 
tion of facilities it not only would 
have created an administrative prob- 
lem of a very high order, but it would 
have raised serious constitutional 
questions arising out of the fact that 
the utilities which were eliminated 
would have been deprived of their 
property by such process. Hence, the 
legislature left the existing situation 
just as it found it and provided no 
machinery or procedure by which the 
Commission could put an end to exist- 
ing competition or get rid of duplica- 
tive facilities. Re Sikeston (1933) 
20 Mo PSCR 524; State ex rel. Sikes- 
ton v. Public Service Commission 
(1935) 336 Mo 985, 8 PUR(NS) 
452, 459, 82 SW(2d) 105. 

In the Sikeston Case the supreme 
court said: 

“The Public Service Commission 
Law was intended to prevent over- 
crowding of the field in any city or 
area and thus ‘restrain cut-throat 
competition upon the theory that it is 
destructive, and that the ultimate re- 
sult is that the public must pay for 
that destruction.’ State ex rel. Union 
Electric Light & P. Co. v. Public 
Service Commission (1933) 333 Mo 
426, 1 PUR(NS) 38, 43, 62 SW 
(2d) 742, 745. To accomplish this 
the Commission was given the author- 
ity to pass upon the question of the 
public necessity and convenience for 
51 PUR(NS) 


any new or additional company to be 

gin business anywhere in the state, o 

for an established company to ente 
new territory. To secure to the publi 
all advantages to be gained from com. 
petition in obtaining fair rates an( 
good service and also to protect them 
from its disadvantages, the Commis 
sion was given authority to regulat 
rates, to investigate complaints abou; 
service, to compel companies to ade. 
quately serve all persons and industri 
in the territory in which they operate 
to order improvements and safety 
equipment, and to authorize the aban. 
donment or extension of lines and the 
financing of all improvements or pur- 
chases. The question of whether reg- 
ulated monopoly or regulated competi- 
tion will best serve the public conven- 
ience and necessity in a particular area 
at any time is for the Commission to 
decide, subject to the qualification that 
the Commission must not act arbitra- 
rily or unreasonably, which matter 
is reserved to be passed upon by the 
courts. State ex rel Electric Co. v. 
Atkinson, 275 Mo 325, PURI919A 
343, 204 SW 897. But, as the Com- 
mission holds, no provision was or 
ever has been made by the legislature 
for the Commission to eliminate com- 
petition between private companies al- 
ready in existence and doing business 
in the same territory, at the time the 
Public Service Commission Law was 
passed, except to permit one company 
to buy the capital stock franchises and 
property of another. Sections 5194, 
5195 Rev Stats 1929 (Mo Ann 
§§ 5194, 5195, p. 6618). Nor is 
there any provisions to prevent or 
eliminate competition between such 
companies and cities which were en- 
gaged in or might enter the electric 
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light and power business. To hold 


that any such power is implied, as is 
now contended, would be contrary to 
all prior interpretation of the Public 
(Italics 


Service Commission Law.” 
supplied. ) 

In other words, to supersede the 
condition of free and ofttimes de- 
structive competition among utilities 
which had theretofore existed, the 
legislature created a system of regulat- 
ed competition and monopoly rather 
than one of regulated monopoly alone. 
As I understand the court’s opinion 
in the Sikeston Case, while this Com- 
mission can prevent the spread of com- 
petition by denying certificates to new 
enterprises, it has no authority or 
procedure whereby it can lawfully 
eliminate lawful competition which 
has become lawfully established in an 
area. 

This has been the view of the Com- 
mission ever since its existence. The 
cases reveal that the Commission has 
consistently held that telephone cor- 
porations established and engaged in 
business prior to the effective date of 
the Public Service Commission Law 
need not secure certificates of public 
convenience and necessity before con- 
structing and operating extensions of 
their lines as said certificates and the 
necessary prerequisites to the granting 
of the same being required only of 
telephone corporations “hereafter 
formed.” Doniphan Teleph. Co. v. 
Neelyville Teleph. Co. (1914) 2 Mo 
PSCR 84. The Commission has also 
held it is without authority to order 
a telephone corporation, organized 
prior to the effective date of the Pub- 
lic Service Commission Law for the 
purpose of furnishing telephone serv- 
ice in a given territory, to withdraw 


its service from portions of said ter- 
ritory served by a competing utility 
for the same reason that telephone 
corporations organized prior to the ef- 
fective date of the law for the rendi- 
tion of service within said territory 
need not secure a certificate of con- 
venience and necessity from the Com- 
mission. In Missouri Mut. Teleph. 
Co. v. Osage County Farmers Teleph. 
Co. 7 Mo PSCR 649, PURI919E 
689; DeKalb County Teleph. Co. v. 
Redman (1913) 1 Mo PSCR 80; 
Berger Commercial Teleph. Co. v. 
Holland (1914) 1 Mo PSCR 695; 
Sheldon Mut. Teleph. Co. v. Farmers 
Mut. Teleph. Asso. (1914) 2 Mo 
PSCR 107. 


By restricting the power of the 
Commission to the issuance of cer- 
tificates of convenience and necessity 
to those cases where telephone com- 
panies organized after the inception 
of regulation “shall begin construc- 
tion,” the legislature obviously in- 
tended to give effect to the twofold 
purpose, first, that the existing situa- 
tion was not to be disturbed and, sec- 
ond, that no new or additional com- 
petition was to be created anywhere in 
the state until and unless this Com- 
mission determined that a need existed 
for such new or additional service. 
To do this the legislature gave this 
Commission control only over new 
structure proposed to be built. As a 
practical matter that method would be 
effective because new or additional 
competition could not be introduced 
to fields already adequately served 
without new and additional structures. 
By this simple device, the legislature 
effectively checked further aggravation 
of an unhealthy condition and brought 
regulation to the established utility 
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industries by operation of law with- 
out running the risk of constitutional 
limitations which would have been in- 
volved if certificates of convenience 
and necessity had been required as to 
structures then in place and operation. 

This is not like a case where a new 
company, as generally understood, 
seeks permission to enter a territory 
served by an established and existing 
utility, here the applicant’s predecessor 
entered the protestant’s field of opera- 
tion eleven years before the Public 
Service Commission Law was passed 
and it was in existence as a going 
concern doing business in Maryville 
and surrounding territory at the time 
the law was passed. It was a lawful 
enterprise. It lawfully owned its lines 
and structures then in place. And it 
(and all others like it) were omitted 
from the provisions of the Act of 
1913, and thereby were permitted to 


operate without being restrained by 
the law or regulated by the Commis- 


sion. Auxvasse Mut. Teleph. Co. v. 
Buffum Teleph. Co. 3 Mo PSCR 559, 
PURI9I16E 296; State ex rel. Buffum 
Teleph. Co. v. Public Service Com- 
mission, 272 Mo 627, PUR1918C 
158, 199 SW 962, LRA1918C 820; 
State ex rel Lohman & Farmers Mut. 
Teleph. Co. v. Brown, 323 Mo 818, 
PURI1930A 160, 19 SW(2d) 1048. 
It continued thereafter as a going 
concern, lawfully owning and operat- 
ing its lines and structures and law- 
fully sharing the field with the prot- 
estant until 1941, when it sold its 
lines and structures to the applicant, 
a private stock corporation organized 
under Art. 5 (relating to telephone 
and telegraph companies), of Chap 
33, Rev Stats Mo 1939, that being 
the General Corporation Law of the 
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state of Missouri, separate and dis. 
tinct from the Public Service Com. 
mission Law. 

At this point, another significan 
omission made by the legislature jn 
1913 is encountered. All private stock 
corporations engaged in the utility 
business and under regulation were 
restrained by the Public Service Com. 
mission Law from transferring away 
their assets devoted to the public serv. 
ice without the consent of the Com. 
mission, but private stock corpora. 
tions organized under and authorized 
by the General Corporation Laws to 
acquire and operate telephone proper- 
ties were not so restrained from buy- 
ing such properties if they were avail- 
able. The result is that the appli- 
cant’s predecessor, lawfully owning 
and operating telephone lines and 
structures in lawful competition with 
the protestant since long prior to the 
enactment of Public Service Commis- 
sion Law, was legally competent with- 
out condition or limitation because it 
was an unregulated mutual telephone 
company to sell those lines and struc- 
tures to the applicant, which, in turn, 
was equally competent to buy such 
lines and structures, all without re- 
gard for this Commission or its wishes 
in the matter. Such a sale between 
a legally competent vendor and a 
legally competent vendee could be and 
has been consummated. And in this 
proceeding the Commission is con- 
fronted with a situation, not where 
the applicant seeks to’ inject new or 
additional competition into the terri- 
tory, but where two companies law- 
fully in existence are doing business 
in the same territory and, except for 
the change in the form of ownership, 
were so existing and. doing business 
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when the Public Service Commission 
Law was passed. 

In principle I am unable to see that 
that change in the form of ownership 
alters the situation materially from 
what it would have been if in 1913 
the applicant’s predecessor had been 
a private stock corporation rather 
than a mutual telephone company 
and after operating in direct competi- 
tion with the protestant in the mean- 
time had sold its lines and structures 
to the applicant as the mutual com- 
pany has done here. Under such cir- 
cumstances, if the Commission should 
undertake to prevent the commercial 
use of the property on the sole ground 
that the competition at Maryville 
should be eliminated, it would clearly 
deprive the transferee of valuable 
property without compensation and 
without due process of law if the stat- 
ute is read in its plain, ordinary, and 
usual sense. 

As I see it, the only difference be- 
tween that case and this is that in this 
case the lawful acquisition and owner- 
ship of the property came about with- 
out the let or hindrance of this Com- 
mission. In the same way here as 
there, if we should undertake to pre- 
vent the applicant from using the 
property so acquired by refusing to 
grant a certificate of convenience and 
necessity as the protestants contend we 
should do on the ground that the com- 
petition now existing between the ap- 
plicant and the protestant at Mary- 
ville is undesirable and should be 
eliminated, we would certainly deprive 
the applicant of its property, without 
compensation and without due process 
of law unless the statute means some- 
thing else than what its language ex- 
pressly states. 


For the reasons stated, it is my 
judgment that under this statute which 
authorizes the issuance of certificates 
of convenience and necessity to tele- 
phone’ companies organized after 
April 1, 1913, before they “shall be- 
gin construction” we have no jurisdic- 
tion to grant or deny a certificate to 
operate a telephone utility under the 
facts and circumstances existing here. 

It follows logically from what I 
have stated that the applicant is a tele- 
phone corporation and a public utility 
within the meaning of those terms 
as stated in § 5578, Rev Stats Mo 
1939, and that as such it is, and since 
it purchased its property in 1941, has 
been subject to the jurisdiction, con- 
trol, and regulations of the Commis- 
sion and to the provisions of Chap 
35, Rev Stats Mo 1939, that being 
the chapter which contains the Pub- 
lic Service Commission Law of Mis- 
souri. 

This status results by operation of 
law without need for proof of con- 
venience and necessity as that term 
is ordinarily used in connection with 
utility regulation. The applicant law- 
fully derived its title to the telephone 
properties which it now operates and 
proposes to operate in the future from 
an ownership which could lawfully 
operate those properties without proof 
of convenience and necessity and the 
statute makes no provision for the is- 
suance by us of such a certificate 
under these circumstances, it follows 
that the applicant should be free to 
operate its property as a telephone 
utility without a certificate of conven- 
ience and necessity so long as it con- 
form to and abides by laws, rules, 
and regulations in such case made and 
provided. 
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Even, assuming that the law re- 
quires a certificate of convenience and 
necessity before applicant can render 
telephone service to the public at 
Maryville and rural Nodaway county, 
it is my opinion that under the evi- 
dence it should be granted. Unques- 
tionably the Commission has discre- 
tionary authority to grant the applica- 
tion. State ex rel. Sikeston v. Public 
Service Commission (1935) 336 Mo 
985, 8 PUR(NS) 452, 82 SW(2d) 
105. The Commission can permit new 
and additional competition in an area 
already served. State ex rel. Electric 
Co. v. Atkinson, 275 Mo 325, PUR 
1919A 343, 204 SW 897; State ex 
rel. Kansas City Power & Light Co. 
v. Public Service Commission (1934) 
335 Mo 1248, 8 PUR(NS) 192, 76 
SW (2d) 343. It can refuse to per- 
mit competition to be eliminated from 
an area where it already exists. State 
ex rel. Union Electric Light & P. 
Co. v. Public Service Commission 
(1933) 333 Mo 426, 1 PUR(NS) 
38, 62 SW(2d) 742. According to 
these controlling decisions, the law in 
no sense created any exclusive vested 
right in the protestant herein to serve 
Maryville and its surrounding terri- 
tory on a monopolistic basis. 

It is true that two telephone sys- 
tems in a town burdens some of the 
subscribers with multiplied expense 
and inconvenience, when a single sys- 
tem properly regulated and managed 
to give efficient and adequate serv- 
ice would serve the public to better 
advantage with lesser cost and better 
return to the company, but such a 
situation is not per se contrary to law 
or to the public policy of this state 
with reference to the regulation of 
utilities. Re Enterprise Teleph. Co. 
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(1913) 1 Mo PSCR 68. In deciding 
cases of this nature it has always bee 
the policy of the Commission to tak: 
into consideration the peculiar prevail. 
ing local conditions, the desires of the 
public, and all other facts and circum. 
stances developed in each particular 
case. The interest and protection oj 
the public is the paramount considera. 
tion while the protection which the 
existing telephone utility might desire 
is secondary or incidental. Taking 
into consideration these things, which 
were all developed in the record, it is 
my opinion that the Commission 
should grant the applicant authority 
to render telephone service as request: 
ed in the application. 

The Commission in determining 
this matter must give some considera. 
tion to the preference and desires of 
the public user of telephones. The 
evidence in this record indicates that a 
large majority of the users desire 
and prefer service from the applicant 
company. In this connection there 
seems to be a good deal of ill feeling 
existing between the subscribers of 
applicant and protestant company. 
This condition has existed for a good 
many years. The record also shows 
that citizens of Maryville have con- 
plained that protestant’s service is ur- 
satisfactory. The Commission’s chie 
engineer, who was requested by both 
applicant and protestant to make a 
survey and report of the two telephone 
systems, stated that certain facts in- 
dicated to him there was something 
seriously wrong with the manage: 
ment of the protestant company. The 
evidence in. this connection alone 
would justify our finding that prot- 
estants should not be permitted to 
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pperate its telephone system as a 
onopoly. 

The public is entitled to adequate 
and efficient telephone service at rea- 
sonable rates. They are also entitled 
o decent and courteous treatment in 
rendering said service. 

In the instant case there appears 
approximately 250 duplications. The 
ecord shows that approximately 370 
ural subscribers of applicant have no 
other telephone service or connections 
and even the public in the city of 
Maryville have no connections what- 
ever with rural Nodaway county ex- 
cept over the lines of applicant com- 
pany. The record shows that the of- 
fiers of protestant company in the 
past have indicated no desire to serve 
this rural area except to a few sub- 
scribers living near Maryville. Prot- 
estant has no telephone lines installed 
over which it can render service to 


applitant’s rural subscribers. To deny 
the application would deprive these 
subscribers of a very essential and nec- 
essary telephone service unless they 
elected to obtain service according to 
protestant’s schedules on file with the 


Commission. It would almost be im- 
possible at this time for protestant to 
obtain the necessary priorities for 
equipment to extend its lines to these 
rural areas which would be required 
in protestant’s schedules for Class B 
service. Even if they obtained serv- 
ice from protestant they would be 
deprived of all the free service they 
are now getting. 

The applicant has a large invest- 
ment in its telephone exchange and all 
the evidence shows it is and has been 
rendering adequate, efficient, and 
economical service with the one excep- 
tion that it has been unable to give 


its subscribers long-distance connec- 
tion. This deficiency was by no fault 
of applicant as it has many times tried 
and demanded from the protestant 
long-distance connections which de- 
mands were always refused. One of 
the applicant’s main purposes in ob- 
taining a certificate of convenience and 
necessity is to be in a position to 
eventually obtain this service for its 
customers. Witness after witness 
testified as to the absolute necessity 
for this service. It appears from the 
record that protestant’s principal ob- 
jection to the granting of this author- 
ity is applicant later securing long- 
distance connection. 

The record is full of statements by 
substantial and prominent witnesses 
that it is absolutely necessary appli- 
cant be granted this authority. 

Furthermore, applicant’s service has 
been used by the public in gradually 
increasing volume for more than forty 
years. In the statement of the evi- 
dence in the first part of this report, 
I have pointed out that applicant now 
provides telephone service for more 
than 1,100 subscribers, two-thirds of 
whom are in the city of Maryville. It 
does an extensive business in the rural 
areas adjacent to Maryville and has 
connections and free service arrange- 
ments with other telephone exchanges 
which extend its service into various 
of the adjacent counties. The fact 
that the applicant and its predecessor 
have for so many years actually and 
in good faith served and that applicant 
is now serving the public in that com- 
munity seems to be very substantial 
evidence tending to prove public con- 
venience and necessity. 

While the majority report and or- 
der recognizes that “the law does not 
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vouchsafe a monopoly to the system 
which is already in the field, and it 
would not hesitate to favor the grant- 
ing of identical authority to another 
to enter the same area if the applica- 
tion alleged and the proof should be 
that the one which had preémpted the 
area should be unduly, unavoidably, 
and presistently remiss or derelict in 
discharging the trust which it holds to 
afford the utility service,” and then 
in effect finds that the protestant, the 
existing utility, has been rendering 
sufficient and satisfactory service. The 
evidence, as I view it, clearly does not 
justify the conclusion that protestant’s 
telephone service is sufficient and sat- 
isfactory, as the uncontradicted evi- 
dence shows protestant’s telephone 
service is not satisfactory and that 
there is something seriously wrong 
with its management. Not one public 
witness appeared and testified on be- 
half of protestant that its services were 
adequate and satisfactory. In all 
probability many telephone users 
would have registered complaints with 
this Commission in regard to the serv- 
ice offered by protestant if it had not 
been for applicant’s service. Instead 
of going to the trouble and expense of 
a formal complaint and hearing they, 
no doubt, elected to take the services 
offered by applicant. 


The actual results of the majority; 
report and order would absolutely deny 
the applicant from rendering any tek. 
phone service to the public for hire ir 
Maryville and Nodaway county. Sud 
a result, in my opinion, would be, 
rank injustice to the public in that area, 
because of the reasons stated and for 
the further reason many subscriber 
of applicant would be deprived of ; 
very essential and necessary telephon 
service. 

I am sure the majority of the Com. 
mission would agree with me that, if 
the Commission had been empowere( 
by law, it would have ordered a con. 
solidation and merger of these two 
telephone exchanges so that the public 
in Maryville and surrounding territory 
would have had a single unified tele. 
phone system, which, if properly regu. 
lated and managed to give efficient an¢ 
adequate service, would have served 
the public to a better advantage with. 
out the multiplied expense and incon- 
venience of two telephone systems. 

I have carefully considered the ree. 
ord and am convinced that the appli- 
cation should have been granted. 


STUECK, Chairman, dissenting: 
dissent from the majority report and 
order and agree with the findings and 
conclusions reached in the dissenting 
opinion of Commissioner Williams. 





51 PUR(NS) 





RE SOUTHERN CALIFORNIA EDISON CO. 


CALIFORNIA RAILROAD COMMISSION 


Re Southern California Edison 
Company, Limited 


Decision No. 36450, Application No. 25458 
June 22, 1943 


PPLICATION for authority to exercise franchise rights; grant- 
/ \ ed except as to certain franchise provisions purporting to 
regulate operation, service, and rates. 


ranchises, § 22 — Powers of municipalities — Restrictions on use of streets. 
1. Municipalities, within the scope of their jurisdiction, may impose such 
requirements, restrictions, and conditions pertaining to the use of their 
streets as in their judgment may be necessary and reasonable, and this in- 
cludes the payment of money as compensation for the use of the streets, 
p. 31. 

ranchises, § 5 — Local consent — Scope of consent. 
2. The Commission, in passing on an application for authority to exercise 
franchise rights granted by a municipality, must consider the municipal ordi- 
nance in its entirety, p. 32. 

unicipalities, § 5 — Jurisdiction — Utility operation and service. 
3. A municipality, through the instrumentality of franchise conditions, may 
not regulate the operation and service of a utility, since this matter is vested 
exclusively in the Commission, p. 32. 

ranchises, § 5 — Refusal of certificate — Invalid franchise provisions. 
4, Authority to exercise franchise rights should not be granted where the 
franchise provisions purport to impose municipal regulation of the opera- 
tion, service, and rates of the utility, p. 32. 

Franchises, § 35 — Validity — Encroachment on Commission jurisdiction. 

5. Franchise provisions encroaching on the exclusive jurisdiction of the 
Commission over utility rates, service, and operations are unenforceable by 
the city and are mere nullities, p. 33. 


(CrRaEMER and BAKER, Commissioners, dissent.) 
as 


APPEARANCES: Gail C. Larkin, B. franchise designated as Ordinance No. 
F,. Woodard, and Rollin E. Wood- 1005 granted by the city of Hunting- 
bury, by B. F. Woodard, for applicant. ton Park on December 21, 1942, per- 

mitting the construction, maintenance, 

By the Commission : Southern Cali- and use of electric utility facilities 
fornia Edison Company Ltd. seeks a_ within said city. 
certificate authorizing it to exercise a The franchise referred to is one 
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granted by the city in accordance with 
the Franchise Act of 1937 and is of 
indeterminate duration. A fee is paya- 
ble annually to the city equivalent to 
2 per cent of the gross receipts arising 
from the use of the franchise, but not 
less than 4 per cent of the receipts 
from all sales of electricity by appli- 
cant within the city. The direct costs 
to applicant in obtaining the franchise 
are stated to have been $99.65. 

The record shows that applicant in 
the past has been rendering service in 
this locality under a so-called constitu- 
tional franchise by virtue of § 19 of 
Art XI of the state Constitution. A 
portion of the city, annexed since 
1918, has been supplied under Los An- 
geles county franchise No. 516. This 
franchise was granted in 1918 for a 
period of forty years under the terms 
of the Broughton Act. Ordinance No. 
1005 supersedes the Los Angeles coun- 
ty franchise, Ordinance No. 516, in so 
far as it is applicable to the city of 
Huntington Park. 

Applicant states that in accepting the 
new franchise it is not relinquishing 
its constitutional franchise. Under the 
new franchise, Ordinance No. 1005, 
applicant’s payments to the city under 
the 4 per cent minimum provision are 
estimated for the year 1942 to be about 
$3,800 as compared with a similar pay- 
ment under the former franchise of 
about $233. It will be noted that ap- 
plicant’s franchise tax costs in Hunt- 
ington Park are materially increased 
by the acceptance of the new franchise 
fifteen years in advance of the expira- 
tion of the 1918 Los Angeles County 
franchise, Ordinance No. 516. Ac- 
cording to the record one of the rea- 
sons for applicant’s desire for a new 
franchise is found in the doubtful ex- 
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tent of the grant of the constitution, 
franchise and in the city’s claim tha 
the constitutional franchise permits th 
serving of electricity for lighting pw. 
poses only. In order to avoid litigation 
on that question, applicant has made, 
settlement with the city in an amount 
of $25,000 to cover disputed city fran. 
chise tax payments for the use of the 
city’s streets and for the period prior 
to the granting of the present fran. 
chise, Ordinance No. 1005. The Com. 
mission, upon acceptance by applicant 
of this certificate, will determine upo 
the proper financial and accounting dis. 
position of that payment to the city. 

_ In this application the question js 
again before us that has repeatedly 
been raised in proceedings under § 5( 
of the Public Utilities Act, viz., what 
is the city’s jurisdiction and authority 
with reference to the imposition of 
conditions and requirements in public 
utility franchises granted under the 
police powers of the municipality, and 
what is the function and authority of 
this Commission in its statewide juris- 
diction under the Public Utilities Act 
in the granting of a certificate of pub- 
lic convenience and necessity authoriz- 
ing the exercise of the rights and privi- 
leges granted in a city franchise. The 
pertinent language in § 50(b) of the 
act reads: 

“No public utility of a class speci- 
fied in subsection (a) hereof. shall 
henceforth exercise any right or privi- 
lege under any franchise or permit 
hereafter granted, without 
first having obtained from the Con- 
mission a certificate that public cor- 
venience and necessity require the ex- 
ercise of such right or privilege; . . .” 
and § 50(c) reads (in part) : 

‘ . . The Commission shall 





RE SOUTHERN CALIFORNIA EDISON CO. 


ave power, after hearing, to issue said 
ertificate, as prayed for, or to refuse 
o issue the same, or for the 
partial exercise only of said right or 
privilege, and may attach to the exer- 
ise of the rights granted by said cer- 
ificate such terms and conditions, in- 
Juding provisions for the acquisition 
by the public of such franchise or per- 
mit and all rights acquired thereunder 
and all works constructed or main- 
ained by authority thereof, as in its 
judgment the public convenience and 
mecessity may require.” 
land § 50(e) reads: 

“The legislature hereby declares that 
the provisions of this section are being 
enacted under the state’s reserved 
power over public utilities or corpora- 
tions, or both, as the case may be, for 
the purpose of acting on the right of 
the grantee of a public utility franchise 
granted by a county, city and county 
or incorporated city or town, to exer- 
cise rights thereunder, and not for the 
purpose of acting on the right of any 
city and county or incorporated city or 
town to grant any such franchise. 
The legislature hereby declares that the 
provisions of this section shall be and 
remain in full force and effect concur- 
rently with the right of any city and 
county or incorporated city or town to 
grant franchises for public utilities 
upon the terms and conditions and in 
the manner prescribed by law.” 

[1] The municipality’s police power 
over its streets and thoroughfares is 
unquestioned. This applicant, apart 
from its rights under its constitutional 
franchise and under County Ordinance 
No. 516, cannot occupy such streets 
with its poles, wires, conduits, etc., and 
cannot carry on its necessary construc- 
tion and maintenance work in such 


streets without a city franchise or per- 
mit. The city, within the scope of its 
jurisdiction, may impose such require- 
ments, restrictions and conditions per- 
taining to the occupancy and use of its 
streets as in its judgment may be nec- 
essary and reasonable. The city may 
also, in accord with the 1937 Fran- 
chise Act, require from the utility the 
payment of a money consideration as 
compensation for the use of the city 
streets (§ III of Ordinance No. 
1005). 

In these matters the authority of the 
city is exclusive and paramount, and 
this Commission desires to stay scru- 
pulously within the bounds of its own 
jurisdiction and not directly or indi- 
rectly encroach upon the jurisdiction 
of the municipality. On the other 
hand, the law of this state places upon 
this Commission the exclusive regula- 
tory authority over utility operation, 
service, and rates, and the city is left 
without jurisdiction in such matters. 
We think the municipal subdivisions 
of the state should be equally con- 
cerned not to encroach upon this clear- 
ly defined jurisdiction of the Commis- 
sion. 

Nor is this a question merely of 
legal construction; the public interest 
is involved in important particulars. 
If some cities were to impose unneces- 
sary and costly franchise conditions 
burdening the operation and service of 
the utilities inside and outside of the 
cities’ boundaries, such added costs 
would inevitably result in increased 
utility capital and operating expenses 
arid in higher rates. The supply to the 
public of the best possible utility serv- 
ice at the lowest possible cost and at 
the lowest reasonable rates is in the 
first instance the responsibility of the 
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private utility’s management and, be- 
yond that, the exclusive responsibility 
of this Commission. 

[2] We are asked in this proceed- 
ing to issue a certificate finding that 
public convenience and necessity re- 
quire the exercise by this applicant of 
the rights and privileges granted it by 
said Ordinance No. 1005 of the city 
of Huntington Park. And in reaching 
a conclusion the ordinance must be 
consideerd by us in its entirety. There 
is no doubt that the service of elec- 
tricity for all necessary purposes in 
this city is a public convenience and 
necessity and must continue in the fu- 
ture as it has for many years in the 
past. Applicant now renders such elec- 
tric service under its constitutional 
franchise and under the county fran- 
chise heretofore referred to, which will 
expire in 1958. The new franchise, 


Ord’ iance No. 1005, here before us, 
will supersede, within the city limits, 
Los Angeles county franchise, Ordi- 
nance No. 516, but leaves intact appli- 


cant’s rights under its constitution 
franchise. 

[3, 4] We have to decide whether 
public convenience and necessity re. 
quire the exercise by applicant of thelr 
limited franchise grant of the city as 
it appears in Ordinance No. 1005, withie 
all of the requirements and conditions 
attached to that franchise. It is ap ¥ 
parent that the city purports to regu. 
late, not alone the use by applicant of 
its streets and thoroughfares but the 
operation and the service of applicant’s 
electric utility." We conclude that such 
regulation, through the instrumental. 
ity of franchise conditions, is outsidef 
the city’s police power and is exclusive- & 
ly vested in this Commission. Having 
in mind the Commission’s paramount 
authority, we are unable to make a 
finding that public convenience andi 
necessity require the exercise by appli- 
cant of any franchise provisions pur- 
porting to impose regulation by the 
city in the operation, service and rates 
of a utility under our jurisdiction. 





1 Section XVII of Ordinance No. 1005 con- 
tains certain provisions to which reference 
should be made and includes in the last para- 
graph the following language: 

“The city also reserves right to make all 
reasonable orders respecting the kind, char- 
acter, quality, and extent of service to be ren- 
dered by the grantee; Ba 

Section XXV reads as follows: 

“In the event the city does acquire said prop- 
erty of the grantee, pursuant to the provisions 
oi this ordinance, the grantee will permit the 
said property to be connected with the remain- 
ing property of the grantee located outside of 
the city upon such terms and conditions as 
shall be approved by the Railroad Commission, 
provided that the city shall not use its lines or 
its connection with the remaining property of 
the grantee for the purpose of transporting and 
selling electricity to consumers outside the ter- 
ritorial limits of the city.” 

Section XXVII reads as follows: 

“The grantee of this franchise shall prompt- 
ly upon the acceptance of the same, institute 
and make effective the maintaining of an ac- 
tive customers’ accounting ledger for the 
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Huntington Park area at its Huntington Park 
office, mailing bills to substantially all cus- 
tomers in Huntington Park at the Hunting 
ton Park office or delivering the bills from 
the Huntington Park office, having bills to 
substantially all custemers in the Huntington 
Park area show the Huntington Park address 
on the face thereof and having the collection 
work in connection therewith substantially all 
handled out of its Huntington Park office.” 
Section XXX reads as follows: 

“If the grantee shall at any time during the 
life of this franchise fail to maintain an office 
in the city of Huntington Park for the transac- 
tion of its business with substantially all con- 
sumers of its product within the said city, such 
failure to maintain said office will effect a for- 
feiture of this franchise and the city council 
may by ordinance declare the same to be null 
and void and of no further effect.” 

We are not passing in this proceeding on the 
reasonableness of any of these requirements 
and conditions; what we are concerned with 
here is the absence of authority by the city to 
impose such conditions upon the utility com- 
pany in a city franchise. 





RE SOUTHERN CALIFORNIA EDISON CO. 


[5] Section 50(c) of the Public 
tilities Act gives us the power to is- 
sue a certificate as prayed for, or to re- 
use the issue of same, or to issue 
n certificate for the partial exer- 
ise only of said right or privilege, 
nnd we may attach to the exercise of 
he rights granted by our certificate 
such terms and conditions as the public 
onvenience and necessity may require. 
Ve are advised that any franchise pro- 
isions encroaching upon the exclusive 
urisdiction of this Commission are 
nenforceable by the city and, mere 
ullities and that the Commission, even 
f it were so inclined, has no power to 
nbdicate or delegate its authority to a 
unicipality, There is no merit, how- 
pver, in leaving the Commission’s posi- 
ion in doubt and it would be a dis- 
service to the state, to the community 
_ fend to applicant to have our certificates 
“fpr orders clouded in ambiguity. 

Upon the record before us we shall 
ake our finding that public conven- 
ence and necessity require the exercise 
by applicant of the city’s franchise, 
Drdinance No. 1005, with the excep- 
ion, however, that public convenience 
and necessity do not require the exer- 
ise by applicant of any section or pro- 
ision in said ordinarice purporting to 
egulate operation, service and rates, 
br any matter within the exclusive ju- 
sdiction of this Commission. 


ORDER 


A public hearing having been held 
pon the application of Southern Cali- 
ornia Edison Company Ltd., the mat- 
er considered, and it appearing to the 
ommission and it being found as a 
act that public convenience and neces- 
ity so require, therefore, 

It is hereby ordered that Southern 

[3] 


California Edison Company Ltd. be 
and hereby is granted a certificate to 
exercise the rights and privileges 
granted by the city of Huntington 
Park, by Ordinance No. 1005, adopt- 
ed December 21, 1942, subject to the 
following conditions: 

1. The Commission’s authority be- 
ing paramount in the regulation of ap- 
plicant’s operation, service and rates, 
and such regulation being outside the 
police power of the city of Huntington 
Park, we find that public convenience 
and necessity do not require the exer- 
cise by applicant of any provisions in 
said Ordinance No. 1005 dealing with 
the regulation of operation, service, 
and rates or any matter within the ex- 
clusive jurisdiction of this Commis- 
sion. 

2. No claim of value for such fran- 
chise or certificate under the author- 
ity herein granted in excess of the 
actual cost thereof shall ever be made 
by grantee, its successors or assigns 
before this Commission, or before any 
court or other public body. 

3. The Commission, upon accep- 
tance by applicant of this certificate, 
will make its determination of the 
proper financial and accounting dis- 
position to be made by applicant for 
the payment to the city of the amount 
of $25,000 to cover disputed city fran- 
chise tax payments for the period 
prior to the effective date of Ordi- 
nance No. 1005. 

The effective date of this order shall 
be the twentieth day from and after 
the date hereof. 


CRAEMER, Commissioner, dissent- 
ing: I feel compelled to dissent from 


* both the opinion and order signed by 


the majority. The unusual wording 
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of the order itself might pass un- 
noticed, and perhaps might be accept- 
ed, were it not for the alarming tone 
of the opinion which precedes it. 

Unless this opinion be nothing more 
than mere words, I can read it only as 
an expression of a desire upon the part 
of the majority to wholly remake the 
law, through a layman’s interpretation 
thereof, with respect to municipal 
franchises. 


BAKER, Commissioner, dissenting: 
This dissent is addressed to a decision 
characterized by ambiguity, inconsist- 
ency, and absurdity, and which leaves 
the ultimate conclusion of the majori- 
ty in doubt, if not even completely sub- 
merged in obscurity, and subject to 
different and conflicting interpreta- 
tions. 

Irrespective of its phraseology, this 
dissent is to be deemed both alien to in- 
clination and utterly devoid of the per- 
sonal equation. Quite to the contrary, 
it is a dissent inspired by a sense of 
obligation, designed to be constructive 
rather than destructive, and submitted 
in the hope, fervent as a prayer, that 
thenceforth only that type of decision 
issue at the hands of the Railroad 
Commission which reflects sound rea- 
soning, as well as being confined to the 
issues raised, and such as would tend 
to enhance rather than to detract from 
the prestige and high rating of the 
Commission. 

The major portion of the majority 
opinion, of which Commissioner 
Sachse is the author, consists of a 
treatise upon jurisdiction and juris- 
dictional authority, with particular ref- 
erence to the municipality and the Rail- 
road Commission in their relationship 
the one to the other. While all that 
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may be interesting matter for the 
ual reader, it is unnecessary and who 
without point, for no question of jy 
risdiction lies within the issues of th 
case. Indeed, there is but a single; 
sue involved herein, namely, whethe 
public convenience and necessity fr 
quire the exercise by the utility of th 
rights and privileges granted by 

city franchise, that is to say, the righ 
to the use of the streets of the ci 
whereon to construct and maintain th 
utility’s electric distribution system, 

Thence following, the majori 
opinion recites that the city of Hun 
ington Park is apparently assuming { 
regulate “not alone the use by appl 
cant of its streets and thoroughfare 
but the operation and service of appli 
cant’s electric utility,” and, in suppo 
thereof, they set forth in a footno 
three typical sections of the ordinang 
which purports to impose certain co 
ditions and requirements upon the uti 
ity. That may or may not be true 
for in view of the provisions of t 
Franchise Aci of 1937, expressly pe 
mitting a municipality to impose upo 
the utility conditions either contractu 
or regulatory in character, it is as yt 
open to doubt. But whether the co 
ditions imposed reflect an act beyott 
the powers of the city is a question th 
cannot be finally determined) by met 
argument or through any declarati¢ 
of this Commission ; for such doubt: 
may obtain in the premises may be tt 
solved only by the decree of a court ¢ 
competent jurisdiction when an issi 
actually arises. 

In effect, the majority opinion re 
resents that the city is powerless to e 
ercise regulatory control over the o 
eration, service, and rates of the uti 
ity. For, as the majority assert, “suc 
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egulation, through the instrumental- 
ty of franchise conditions, is outside 
e city’s police power and is exclusive- 

vested in this Commission.” Such 
Heclaration may or may not reflect the 
orrect legal concept. It is not free 
rom doubt. And it certainly cannot 
be accepted unless the party asserting 


. [at makes it clear precisely what is his 
*Pinderstanding of the terms “opera- 


” 


ion” and “service.” Nor dare we 
enore the fact that the powers still 
etained by a given municipality to 
upervise and regulate public utilities 
may differ materially from those vest- 
din another. Yet the majority seem- 
ngly have not made sufficient inquiry 

hereby to ascertain just what powers 
bf control are reposed in the city of 

untington Park, or whether the au- 

ority it now presumes to exercise in 

e administration of the provisions of 
he said franchise is related to the pow- 
rs possessed. Nor have the provi- 
ions of the Franchise Act of 1937, 
which permit the municipality to im- 
bose conditions contractual and regula- 
ory in character, as yet been construed 
by the courts. 

The majority pursue the point fur- 
her by stating: “We are advised 
hat any franchise provisions encroach- 
ng upon the exclusive jurisdiction of 
his Commission are unenforceable by 
lhe city as mere nullities.” That state- 

ent is admittedly true. But it should 
be borne in mind that there is nothing 


ity has attempted to invade, or con- 
emplates invading, the jurisdictional 
omain of the Railroad Commission, 
nd, further, that the question of what 
onstitutes an invasion of the Commis- 
ion’s jurisdiction may be determined 
nly through recourse to the courts. 


Why, therefore, encumber a deci- 
sion with many sections devoted to an 
assertion of rights, together with a re- 
buke administered to the city and an 
implied admonition to the utility, in 
view of the majority’s own assertion 
to the effect that such conditions as the 
city may impose upon the utility by 
way of regulation of the utility’s op- 
erations, service or rates, are mere 
nullities and hence not enforceable? 
If not enforceable, of a certainty they 
could not operate as an invasion of the 
Commission’s rights. 

Next following the statement from 
the opinion last above quoted, the ma- 
jority continue thus: “There is no 
merit, however, in leaving the Com- 
mission's position in doubt, and it 
would be a disservice to the state, to the 
community and the applicant to have 
our certificates or orders clouded in 
ambiguity.” (Italics supplied.) 

If the majority opinion is intended, 
according to the words of the author 
thereof, “to save the Commission’s po- 
sition from doubt” and to avoid having 
the Commission’s “certificates or or- 
ders clouded in ambiguity,” the stern 
fact is that the opinion operates to de- 
feat its own purpose. At any rate, 
what really is the “Commission’s posi- 
tion,” in this instance the “position” 
of the three members only, is at best 
a mere matter of conjecture even to 
the author of this dissent, who patient- 
ly listened to the numerous prolonged 
discussions of this case by the major- 
ity. And with respect to the second 
item, the one referring to “certificates 
or orders clouded in ambiguity,” it is 
my well-considered opinion that the 
certificate or order of the majority de- 
cision is not only quite unique, but that, 
considered in its entirety, including the 
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order and the conditions thereto at- 
tached, it is so ambiguous, and such a 
preplexing decision, as to stand with- 
out a counterpart in the annals of this 
Commission. 

Of the decision it may safely be said 
that it is most ambiguous and incon- 
sistent with respect to what the major- 
ity obviously hold to be the main points 
of the case, and, further, that to the 
extent it may seek to clarify or to il- 
luminate, it serves only to confuse and 
becloud. 

Of the several conditions and re- 
quirements imposed upon the utility 
by the city, the majority has singled 
out four particular sections of the 
ordinance to which to address their 
protest or complaint (§§ XVII, 
XXV, XXVII, and XXX of Ordi- 
nance No. 1005), as appearing in a 
footnote on page 5 of the opinion. 
Typical of the group is that of 
§ XXVII, to the effect that the util- 
ity is thereby required to maintain 
an office in Huntington Park. Al- 
though it may at first blush appear that 
this requirement is beyond the power 
of the city to impose, on the ground 
that it goes to the item of service, yet 
it is not free from the element of 
doubt. Even so, it is quite obvious 
that the majority holds that it is not 
within the power of the city to impose 
upon the utility any one or more of 
the said conditions and requirements. 
But note how the majority proceeds to 
dispose of the issue in its order and 
the “condition” attached thereto. 

The order, it will be observed, 
grants unto the utility a certificate 
whereby the utility is authorized “to 
exercise the rights and privileges grant- 
ed by the city of Huntington Park,” 
through Ordinance No. 1005. The 
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grant of the certificate is not absolute 
however, for it is expressly made sub 
ject to certain so-called “conditions, 
the first of which is as follows: 

“1. The Commission’s authority be 
ing paramount in the regulation of ap 
plicant’s operation, service. and rates 
and such regulation being outside the 
police power of the city of Huntingto 
Park, we find that public conveniencg 
and necessity do not require the exer 
cise by applicant of any provisions i 
said Ordinance No. 1005 dealing with 
the regulation of operation, service ant 
rates or any matter within the exclu 
sive jurisdiction of this Commission,’ 
(Italics supplied.) 

The essence of the so-called condi 
tion “1” is, in its application t 
§ XXVII of the ordinance, that “pub 
lic convenience and necessity do nol 
require” that the utility maintain aq 
office in Huntington Park. Unde 
analysis, the language last above quot 
ed, involving a finding of public con 
venience and necessity, does not in 
volve the. slightest element of the af 
firmative. It is negative only, in tha 
it holds that public convenience and 
necessity do not require that the utility 
maintain such office in Huntingto 
Park. There is no inhibition in the 
proviso—nothing therein which for 
bids, or which may operate to bar, th¢ 
utility from complying with the con 
ditions and requirements referred to 
by the majority, and of which com 
plaint is made by them in their said de 
cision. 

If it is the intent of the majority to 
render such conditions and require 
ments ineffective, through forbidding 
the utility to comply therewith, why 
did not the majority say so? Wh 
resort to evasion? And why, in 





words 
they le: 
in doul 
simple, 
tificate 
utility 
Huntir 
it shall 
other r 
is mad 
called « 
not de: 
an act 
possibl 
eight | 
“condi 
der? 
compli: 
quirem 
equally 
with tk 
the saie 
Con 
the ord 
erence 
ion ane 
and co 
ceivabl 
with a 
tion ag 
with tl 
ments 
event, 
stance, 
ton Pz 
of an c 
ocatior 
Comm 
logical 
the sa 
power 
the mz 
permit 
would 
tional | 


RE SOUTHERN CALIFORNIA EDISON CO. 


words of the majority themselves, did 
they leave the “Commission’s position 
in doubt?” It would have been very 
simple, for instance, to grant the cer- 
tificate subject to the proviso that the 
utility ‘shall not maintain an office in 
Huntington Park,” and likewise that 
@ it shall not comply with any of the 
other requirements to which objection 
@ ismade. On the other hand, if the so- 
called condition “1” of the order were 
not designed as an inhibition against 
an act required by the city, for what 
possible useful purposé were those 
eight lines composed, designated as a 
“condition,” and attached to the or- 
der? And if inoperative to prevent 
compliance with that particular re- 
quirement, it would, of course, be 
equally ineffective to bar compliance 
with the several other requirements of 
the said ordinance. 


Condition numbered “1,” to which 
the order is made subject, is, with ref- 
erence to the context of both the opin- 
ion and order, susceptible of different 


and conflicting interpretations. Con- 
ceivably, it might be construed by one 
with a vivid imagination as an inhibi- 
tion against compliance by the utility 
with the said conditions and require- 
‘# ments imposed by the city. In such 
event, if the utility should, for in- 
# stance, maintain an office in Hunting- 
ton Park, it would do so in defiance 
of an order of this Commission. Rev- 
ocation of the certificate granted by the 
Commission would be the obvious and 
logical penalty therefor. Moreover, if 
the said requirement be beyond the 
power of the city to impose, as held by 
the majority, then if the utility were 
permitted to comply therewith, it 
would be in derogation of the jurisdic- 
tional authority of the Railroad Com- 


mission. And thus, notwithstanding 
the verbal protest and defiance of the 
majority opinion, the city assumes 
dominant authority and triumphs over 
the Railroad Commission. 

On the other hand, if the said con- 
dition “1” of the order be not con- 
strued as an inhibition, then, in that 
event, there can be no question but that 
the utility may, with impunity, main- 
tain an office in Huntington Park. 
Even so, and just as in the instance 
outlined last above, the utility will do 
so by virtue of a requirement of the 
city through the exercise of what the 
majority view as an extrajurisdiction- 
al act and involving, in their view, an 
encroachment upon the jurisdictional 
prerogatives of the Railroad Commis- 
sion. Hence again, and by its own 
act, the city assumes dominance over 
the Railroad Commission. And so, if 
not intended to foreclose or bar the 
utility from complying with such re- 
quirements, what possible purpose 
could be served by including in the or- 
der the said condition “1” or any oth- 
er combination of words and phrases 
of like import? 

Or, finally, and altogether likely, the 
said condition “1” of the order may 
well be construed as a mere collection 
of fanciful phrases, in no wise appli- 
cable to the issue, and being perfectly 
meaningless and wholly without effect 
for any purpose. 

It is apparent that the majority at- 
tach great importance to their so-called 
condition “1” of the order. Doubtless 
they are sincere and no doubt they 
sincerely believe it has merit as a reme- 
dial measure or as an instrumentality 
of reform. But in that they err. For 
as coined, the said collection of phrases 
is in no sense a “condition” or proviso. 
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It has no qualifying effect. It is sub- 
ject neither to breach thereof nor com- 
pliance therewith. No penalty is pre- 
scribed, expressly or by implication. 
And as a suggestive incident thereto, it 
has no value as a deterrent against 
such other political subdivisions as 
may be disposed to adopt the tactics of 
the city of Huntington Park, and 
thereby offend the dignity of the Rail- 
road Commission, by incorporating 
within their own franchise ordinances 
conditions and requirements similar to 
those which characterize the said Or- 
dinance No. 1005. 

In this connection, it is significant 
to observe that the utility not only now 
maintains an office at Huntington 
Park, to the knowledge of this Com- 
mission, including the said majority, 
but that, and likewise within the 
knowledge of this Commission, the 
utility intends, and has so advised the 
Commission, to continue to maintain 
an office within the said city. 

If to impose such conditions and re- 
quirements be within the scope of the 
city’s authority, then, of course, there 
can be no point whatsoever to the 
greater volume of the opinion, and 
condition “1” of the order (if indeed 
it be a condition) is both ridiculous and 
a reflection upon the city and the util- 
ity. But even if the act of the city 
in prescribing such requirements was 
extrajurisdictional and, therefore, an 
invasion of the jurisdictional field of 
this Commission, the opinion of the 
majority, coupled with the order and 
condition “1” attached thereto, ob- 
viously cannot be effective for any pur- 
pose other than to submerge the ma- 
jority’s real conclusion in a maze of 
ambiguity, or, perhaps, to subject the 
51 PUR(NS) 


city, and inferentially the utility, to, 
verbal chastisement. 

If the city of Huntington Park js 
not a transgressor, in that it has not 
exceeded its duly constituted authority 
to the detriment of the Commission, it 
is at once a mark of discourtesy and an 
act of injustice to refer to the city in 
terms of censure or adverse criticism, 
On the other hand, if the municipality 
be actually at fault through an intrv- 
sion into the exclusive jurisdictional 
realm of the Railroad Commission, it 
would be quite proper to subject the 
city to the censure which by its own 
wrongful act it invited. But far be 
yond that, any act of encroachment 
upon the rights and prerogatives o 
the Commission, or the threat thereof, 
should be countered by a bold and un- 
equivocal challenge, complemented by 
an appropriate order whereby the util 
ity is forbidden to comply with the ob- 
jectionable requirements of which the 
majority complain, with adequate per- 
alty prescribed for failure to conform 
to the Commission’s order. That i 
the only way to nullify the unwarrant- 
ed and offending conditions, for the 
city of Huntington Park, as a munic 
pal corporation, is not directly subject 
to any order or decree of the Railroal 
Commission, 

What the Southern California Edi: 
son Company Ltd sought and obtained 
through the said Ordinance No. 1005 
is the right to occupy the streets o 
Huntington Park for the construction 
maintenance, and use of electric distr 
bution facilities. Nothing more. And 
what the utility now seeks at the hands 
of the Commission is authority, 
through an appropriate order, as spec’ 
fied in Subdivision (b) of § 50 of the 
Public Utilities Act, to occupy tht 
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streets for the construction, mainte- 
nance, and use of electric distribution 
facilities. That, and nothing more. 

In practice, such indicated type of 
order has proved to be satisfactory and 
wholly effective. Under such practice, 
as it has obtained for many years, no 
dissension has arisen, so it would ap- 
ear, as between the Commission and 
either the political subdivision or the 
utility, or between the latter, by rea- 
son of either deficiency or uncertainty 
inthe order. Neither have the parties 
immediately in interest become in- 
volved in litigation in the courts be- 
cause of reliance upon such simplified 
type of both opinion and order, the 
two constituting the decision of the 
Commission. Nor has the Commission 
ever been deprived of any of its duly 
‘Mconstituted jurisdictional authority, 


Ymeven to the least degree, through ad- 
‘Bherence for the many years to such 


procedure. 

And in this connection it is pertinent 
‘Mito observe that this is not an isolated 
ase by reason of any peculiar or un- 
sual specifications of the ordinance. 
‘For in times past many other ordi- 
mances, with conditions therein con- 
ained of similar import to, and scarce- 
ly if at all less exacting than, those set 
forth in Ordinance No. 1005, have 
been involved in proceedings of this 
ype before the Commission. Yet they 
(were satisfactorily disposed of, readily 
and wholly without fanfare, through 
he medium of a simple order, as above 


ionMindicated, with no attendant embar- 


rassment to any of the parties con- 
cerned and no loss of jurisdictional 
prestige to the Commission. 

Such being the case, it should be ap- 
parent to all interested parties, to law- 
yer and layman alike, that there is no 
feature of the long-established proce- 
dure of the Commission, in its appli- 
cation to such franchise cases, that is 
materially defective or in need of cor- 
rection or revision, and hence there is 
no occasion for recourse to that which 
the majority obviously consider to be 
a reformative procedure. 

By way of a finale, this dissent ad- 
verts to, and appropriates in part, that 
certain excerpt from the majority de- 
cision, hereinbefore quoted, to the ef- 
fect that the decision should not op- 
erate to leave “the Commission’s posi- 
tion in doubt,” and that it would be a 
“disservice” to the several parties in 
interest “to have our certificates or or- 
ders clouded in ambiguity.” And in 
application thereof, it is hereby de- 
clared in full confidence, based upon a 
firm conviction, that the majority deci- 
sion herein not only operates to leave 
“The Commission’s position in doubt” 
in every particular except for the mere 
act of granting the certificate, but that 
by and through such decision the ma- 
jority themselves render a positive 
“disservice” to all concerned by caus- 
ing this particular certificate or order 
to be “clouded in ambiguity,” and in 
amazing degree, or to the extent that 
the final judgment of the Commission 
is veiled in deep mystery. 
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UNITED STATES CIRCUIT COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Niagara Falls Power Company 


VU. 


Federal Power Commission 


No. 293 
137 F(2d) 787 
July 29, 1943 


ETITION to review orders of Federal Power Commission fix- 
Ping capitalization of power company under the Federal Pow- 
er Act and dissolving a stay of the first order; affirmed except as 
to inclusion of nonproject lands. For Commission orders, see 
(1942) 44 PUR(NS) 291, 314; (1942) 45 PUR(NS) 129. 


Water, § 4 — Powers of Congress — Diversion rights. 


1. Congress at the time of passage of the Federal Water Power Act in 192) 
had absolute power to stop a company from taking water from the Niagara 
river, or to impose what terms it chose, where all diversion rights previously 
acquired from the Federal government had ceased, p. 44. 


Water, § 5 — Powers of Federal Commission — Rights acquired from state. 


2. Rights acquired from the state of New York by a power company for 
diversion of water from the Nigara river necessarily yielded to what the 
Federal Power Commission might do under the Federal Water Power Ac 
of 1920, vesting the Commission with the distribution of the allotment of 
power from navigable waters of the United States, p. 44. 


Water, § 18.1 — Federal license for power project — Effect of state license. 


3. Issuance of a license by the Federal Power Commission for the construc: 
tion of a power project by a company holding state permits or licenses for 
diversion of water from the Niagara river, but whose diversion rights under 
Federal authority have terminated, does not fall within the proviso 0 
§ 23(a) of the Federal Water Power Act, 16 USCA § 816, making immune 
from the act any permit previousl granted and allowing the holder of suct 
permit to apply for a license, p. 4 45. 


Valuation, § 3.1 — Federally licensed power project — “Fair value” appraisal — 
State rights. 


4. A power company holding state permits for water diversion from the 
Niagara river, but whose authority to divert water under Federal permit had 
expired prior to enactment of the Federal Water Power Act, was wage - 
titled to have a project licensed under that act appraised at “fair value” 
der § 23(a) of the act, 16 USCA § 816, p. 45. 
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Statutes, § 13 — Construction — Earlier views of Commission. 
5. A ruling by the Federal Power Commission interpreting a section of the 
Federal Water Power Act, made shortly after the tribunal was set up, should 
have far less weight in the interpretation of the statute than a series of re- 
peated rulings over a course of years, and when that isolated instance is 
repudiated by the same tribunal in the light of its added experience at a 
later date, it has scarcely any weight at all, p. 45. 


Appeal and review, § 28.1 — Conclusiveness of Commission decision — Subse- 
quent reversal by Commission. 
6. The very reason which forbids a court from lightly overruling an ad- 
ministrative ruling a fortiori forbids it undertaking to say that a later ruling 
of the Federal Power Commission interpreting the Federal Water Power 
Act is mistaken when it reverses an earlier one, p. 45. 


Valuation, § 321 — Cost of licensed power project — Net investment — Exclusion 
of good will, going value, or prospective revenues. 
7. The definition of “net investment” in a licensed power project contained 
in § 3(13) of the Federal Power Act, 16 USCA § 796(13), incorporates 
the limitation of § 14 of the act, 16 USCA § 807, providing that net invest- 
ge shall not include good will, going value, or prospective revenues, 
p. 47. 


Valuation, § 67 — Cost of licensed power project — Net investment — Meaning of 
terms. 

8. The term “actual legitimate original cost” in § 4(b) of the Federal Power 
Act, 16 USCA § 797(b), relating to licensed power projects, is the same 
as actual legitimate original cost as defined and interpreted in the “classifica- 
tion of investment in road and equipment of steam roads, issue of 1914, 
Interstate Commerce Commission,” and that definition applies throughout 
the act whenever “net investment” or “original cost” appears, p. 47. 


Valuation, § 68 — Original cost determination — Purchased or consolidated proper- 
ties. 

9. A consolidation of properties held by two groups of persons who com- 
bine their interests into one company which thereafter they own jointly, al- 
lotting shares as between the groups, is not a “purchase” of the properties 
within the meaning of a statute governing original cost and providing that 
where the consideration given for the property purchased is other than cash, 
such consideration shall be valued on a current cash basis, p. 47. 


Valuation, § 68 — Original cost determination — Purchase cost — Acquisition 
from affiliate. 

10. Transactions by which property has been added to capital by transfers 
between companies having the same shareholders do not effect a “purchase” 
of the property within the meaning of a statutory provision for original cost 
determination containing a provision that where the consideration given for 
the property purchased is other than cash, such consideration shall be val- 
ued on a current cash basis, p. 47. 


Valuation, § 68 — Original cost determination — Licensed power project. 
11. The Federal Power Commission rightly goes back to the original con- 
struction cost of power plants in determining actual legitimate original cost 
of a licensed project under the Federal Power Act when the property of 
the present company represents a combination of properties not acquired by 
“purchase,” p. 47. 
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Valuation, § 68 — Original cost determination — Purchase price distinguished, 
12. The actual legitimate original cost of a federally licensed power project, 
under the Federal Power Act, cannot be the price paid by the buyer ofa 
going plant because that must inevitably include prospective revenues, 
p. 47. 

Valuation, § 221 — Power project cost — Nonproject lands. 

13. Nonproject lands of a licensed power company should not be included 
within the net investment of the project, but should be treated as though not 
owned by the licensee at all, in a proceeding to determine actual legitimate 
a gg cost under § 4(b) of the Federal Power Act, 16 USCA § 797(b), 
p. 52. 

Valuation, § 168 — Power project cost — Profit on nonproject lands. 

14. Profit on the transfer of nonproject lands between companies whos 
properties are consolidated by a federally licensed power company should 
not be included in the net investment of the project, because the lands them. 
selves should not be so included, p. 52. 


(Hanp, CJ., concurs in separate opinion.) 


> 


APPEARANCES: Joseph M. Pros- 
kauer, Le Boeuf & Lamb, all of New 
York city (Randall J. Le Boeuf, Jr., 
of New York city, Warren Tubbs, of 
Buffalo, N. Y., and Lauman Martin 
and J. Alvin Van Bergh, both of New 
York city, of counsel), for petitioner ; 
Charles V. Shannon, General Coun- 
sel, Louis W. McKernan, Principal 
Attorney, and Stanley M. Morley, At- 
torney, all of Washington, D. C., for 
respondent. 

Before: L. Hand, Augustus N. 
Hand, and Frank, Circuit Judges. 


L. Hann, CJ.: The petitioner seeks 
to set aside two orders of the Federal 
Power Commission by petition filed 
under § 313(b) of the Federal Pow- 
er Act, 16 USCA § 825/(b) ; the first 
order, entered on June 9, 1942, 44 
PUR(NS) 291, ordering the petition- 
er to reduce its capitalization to $24,- 
680,680.22; “the actual legitimate 
original cost” of its properties on 
March 2, 1921, exclusive of some items 
not here in question: the second order 
vacating a stay of the first. The specific 
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controversy is over the elimination of 
three items from the petitioner’s capita 
account, all carried over from the cap- 
ital accounts of three companies, out 0 
which it was formed by a consolidation 
under Chap. 596 of the Laws of New 
York of 1918. The first of these thre’ 
companies to be formed was the Niag, 
ara Falls Hydraulic Power and Manw, 
facturing Company, organized as 4 
New York corporation in 1878 by one 
Schoellkopf, and others. It acquired 
from the state of New York the right 
to divert waters of the Niagara rivej 
about a mile above the Falls, througi 
a canal to a basin below the Falk 
Originally it used the power mechar 
ically only; but in 1895, it began th 
substantial development of electri 
power. After 1907, when it becam 
subject to regulation by the New Yori 
Public Service Commission, its 0 

ers, on March 15, 1909, organized tly 
second company, the Cliff Electric 
Distributing Company, which we sha 
call the “Cliff Company,” and tran 
ferred to that company the distributin 
parts of its property, on January 
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1910. On March 24th of that year 
the Niagara Falls Hydraulic and Man- 
ufacturing Company was merged in 
the Hydraulic Power Company of 
Niagara Falls, which had been incor- 
porated three days earlier, and which 
we shall call the “Hydraulic Compa- 
ny.” The third company, the Niagara 
Falls Power Company, which we shall 
call the “Tunnel Company,” was or- 
ganized on March 31, 1886, and also 
got rights from the state of New York 
to divert the waters of the Niagara 
river at a point above the intake of the 
“Hydraulic Company.’ Later the 
“Tunnel Company” was taken over by 
the Cataract Construction Company, 
which we shall call the “Cataract Com- 
pany,” by the acquisition of all its 
stocks and bonds. Chapter 596 of the 
Laws of 1918 of New York, which 
consolidated these three companies 
(not including the “Cataract Compa- 


ny”) “into a single new corporation,” 
declared that its capital might equal, 
but should not exceed, the “aggregate 
of the outstanding capital stocks and 
the surpluses as, unimpaired reserves 
and undivided profits” of the three 


constituents. When the “Cliff Com- 
pany” took over the distributing prop- 
erty of Niagara Falls Hydraulic Pow- 
er and Manufacturing Company, it 
increased its own capital account by 
$328,471.51. When the Niagara Falls 
Hydraulic Power and Manufacturing 
Company was merged in the “Hydrau- 
lic Company” in 1910, the capital ac- 
count of “Hydraulic Company” was 
increased by $11,800,482.24. When 
the “Cataract Company” took over the 
“Tunnel Company” in 1889, the capi- 
talization of the “Tunnell Company” 
was increased by $3,307,974.83, sub- 
stantially all of which was profit on 


three transactions between the “Cata- 
ract Company” and the “Tunnel Com- 
pany” in the sale of lands and in the 
construction of plant and transmission 
lines. 

The consolidation of 1918 was an 
amalgamation of two separate groups: 
one called the “Stetson Group,” which 
owned the “Tunnel Company”; and 
the other the “Schoellkopf Group,” 
which owned the “Hydraulic” and 
“Cliff Companies.” Each group 
turned its property over to the peti- 
tioner in exchange for the petitioner’s 
shares : the “Tunnel Company” receiv- 
ing $11,515,400 par value in preferred 
stock, and $984,566.70 par value, of 
common stock; the “Hydraulic” and 
“Cliff Companies” receiving together 
$13,500,000 of common stock. Ahead 
of all the stock were $26,241,000 in 
bonds of the three constituent com- 
panies ; so that the total capitalization 
including bonds came to nearly $60,- 
000,000. 

On December 30, 1903, the Niagara 
Falls Hydraulic Power and Manufac- 
turing Company was granted a license 
or permit from the United States War 
Department “to maintain a system of 
cribs and booms and dikes partially 
constructed in the Niagara river near 
Port Day,” as shown in an accompany- 
ing blue print; and the “Tunnel Com- 
pany” was granted a similar permit on 
October 10, 1904, and another on 
March 7, 1905. None of these au- 
thorized the diversion of water; only 
the occupation of the bed of the stream 
for so long as “navigation or commer- 
cial interests” were not prejudiced. 
The “Tunnel Company” and the Niag- 
ara Falls Hydraulic Power and Manu- 
facturing Company were, however, 
later granted permits authorizing them 


43 51 PUR(NS) 





UNITED STATES CIRCUIT COURT OF APPEALS 


to divert water from the Falls. The 
first of these was issued under the Bur- 
ton Act of June 29, 1906, which made 
revocable all permits granted under it, 
and provided that “nothing herein con- 
tained shall be held to confirm 

any rights heretofore claimed or ex- 
ercised in the diversion of water or the 
transmission of power.” This act, and 
all permits issued under it, expired in 
1913, and the constituent companies 
had no Federal permit until 1917, 
when the joint resolution of that year 
was passed. This also provided that 
“nothing herein contained shall be held 
toconfirm... in... any such per- 
mittee any right in or to the water 
which he is now diverting or which 
he may be authorized to divert here- 
under.” The last permit was granted 
to the petitioner under the resolution 
of July 12, 1919; and was by its terms 
to expire on July 1, 1920, “unless the 


Congress shall before that date enact 
legislation regulating and controlling 
the diversions of water from the Ni- 
agara river, in which event this reso- 
lution shall cease to be of any further 


force or effect.” The Federal Water 
Power Act—now Part I of the Fed- 
eral Power Act—became law on June 
10, 1920. 

On March 2, 1921, the Federal 
Power Commission consisted of New- 
ton D., Baker, Secretary of War; John 
Barton Payne, Secretary of the In- 
terior ; and Edwin D. Meredith, Secre- 
tary of Agriculture: it granted a li- 
cense to the petitioner for a term of 
fifty years which authorized it to divert 
from the water of the Niagara river 
above the Falls, not to exceed in the 
aggregate a daily diversion at the rate 
of 19,500 cubic feet per second; and 
which contained the following provi- 
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sions: “The fair value of the com- 
pleted parts of the project as of the 
date of this license shall be determined 
as early as practicable in the manner 
prescribed by the act, and the licensee 
hereby agrees to accept for the pur- 
pose of this license and of any pro- 
vision of the act, the fair value so de- 
termined, whether arrived at by mutual 
agreement or as the result of proceed- 
ings in or final adjudication by the 
courts.” Again: “In the determina- 
tion of the fair value of the project 
already constructed to be hereafter 
made as provided by § 23 of the act, 
16 USCA § 816, the fair value of the 
property of said Niagara plant (Sta- 
tions 1 and 2) and of said Station No. 
2, of the Hydraulic plant and of each 
of them shall be separately stated.” 
Finally : “Upon the written consent of 
licensee, the Commission may order 
made under its seal, modify, alter, en- 
large, or omit in so far as authorized 
by law, any one, or more, of the condi- 
tions or provisions of this license.” 
The recitals in the license spoke of the 
petitioner’s application to divert the 
water “through the project of appli- 
cant already constructed and through 
project/works to be constructed . . 
in respect of which project so far as 
already constructed said applicant had 
on the 10th day of June, 1920, a per- 
mit, right of way, and authority.” 
[1,2] On May 13, 1910, when the 
Niagara River Treaty was proclaimed, 
none of the petitioner’s three con- 
stituent companies had any indefea- 
sible right to divert water from the 
river. It is true, as we have said, that 
two of them had been granted a lim- 
ited privilege to set up cribs and 
booms, but that gave them no right to 
take any water. All rights granted 
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under the Burton Act, 34 Stat 626, 
were to end in 1913; and the joint 
resolutions, which in any event suc- 
ceeded the treaty, were plainly intend- 
ed to serve only as stopgaps. When 
Congress passed the Federal Water 
Power Act in 1920, 41 Stat 1063, 16 
USCA § 79la et seq., the petitioner’s 
slate was wiped clean; it stood at dis- 
cretion, so far as concerned any ex- 
isting Federal rights of diversion. 
Congress had absolute power to stop it 
from taking any water whatever, or to 
impose what terms it chose. For sup- 
port of this we need look no further 
than Article V of the treaty itself 
which provided that “no diversion of 
the waters of the Niagara river above 
the Falls from the natural course and 
stream thereof shall be permitted ex- 
cept for the purposes and to the extent 
hereinafter provided.” The United 
States was then allotted the privilege 
of diverting within the state of New 
York from above the Falls “not ex- 
ceeding in the aggregate a daily diver- 
sion at the rate of 20,000 cubic feet 
of water per second.” When Con- 
gress set up the Commission with 
power to issue licenses for the “utili- 
zation of power from . 
any of the navigable waters of the 
United States” § 4(d) of the act of 
June 10, 1920, 41 Stat. 1065, 16 
USCA § 797(e), the Commission was 
vested with the distribution of this al- 
lotment, and any rights acquired from 
the state of New York necessarily 
yielded to what it might do. Thus the 
first question turns upon the validity 
of that provision in the license granted 
on March 2, 1921, which insured to 
the petitioner the appraisal of its “net 
investment” at “fair value.” 

[8-6] The petitioner is right in say- 


ing that the Commission at that time 
supposed that the case fell within the 
proviso of § 23(a), 16 USCA § 816, 
and meant to issue a license “for a 
project already constructed” 
under a “permit heretofore 
granted.” But in that the Commission 
was mistaken. Subdivision a of § 23 
makes immune from the act “any per- 
mit heretofore granted,” but 
allows the holder of “such permit” to 
apply for a license. Among those who 
are mentioned as possible holders are 
“states,” so that we must suppose that 
it was thought just, and perhaps neces- 
sary, to protect permits held by states ; 
and such permits could only have been 
Federal. Textually at any rate, that 


precluded the state’s immunity as to 
projects operated by itself, for the only 
immunity conferred is upon “permits,” 
“rights of way” or “authority” which 
some authority has granted, and a state 
acts of its own authority and not by 


grant. Yet it would be absurd to sup- 
pose that a corporation operating un- 
der a state’s license could be immune 
from Federal control when the same 
“project” would not be, if operated 
by the state itself. Furthermore, the 
purpose of the section falls in line with 
the verbal interpretation. Although 
Congress of course meant to exclude 
certain existing “projects” from the 
new system, in general its purpose was 
to set up a system of comprehensive 
regulation of water power. We must 
assume that it may have left its hands 
tied to some extent; the Supreme 
Court, both before and since 1920, has 
held indefeasible a grant, once made 
and acted upon. United States v. Cen- 
tral P. R. Co. (1886) 118 US 235, 
238, 30 L ed 173, 6 S Ct 1038; Unit- 
ed States v. Northern P. R. Co. 
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(1921) 256 US 51, 63, 64, 65 L ed 
825, 41 S Ct 439. There are said to 
have been many valid licenses out- 
standing in 1920, issued by Federal 
authorities which it was at least doubt- 
ful whether Congress could “affect” 
at all; § 23(a) excluded these and they 
adequately account for its enactment. 
On the other hand, it would have been 
a groundless compunction which 
should have protected “permits,” 
“rights of way,” or “authority” grant- 
ed by municipalities or states. The 
purpose being to conserve all water 
power, so far as it was national, it 
would have been an anomaly to ex- 
empt anyone—states or individuals— 
who by an earlier unauthorized occu- 
pation had assumed to appropriate any 
part of this natural resource. No pre- 
scription could in law run against the 
nation; we must not impute to Con- 
gress any willingness to grant pre- 


scription as a favor. Indeed, there are 
occasions when even Federal author- 
ity, lawfully exercised, has been con- 
strued not to protect those who have 


acted upon the faith of it. Philadel- 
phia Co. v. Stimson (1912) 223 US 
605, 56 L ed 570, 32 S Ct 340; Green- 
leaf-Johnson Lumber Co. v. Garrison 
(1915) 237 US 251, 59 L ed 939, 35 
S Ct 551; Pennsylvania Water & 
Power Co. v. Federal Power Commis- 
sion (1941) 74 App DC 351, 42 PUR 
(NS) 428, 123 F(2d) 155. What 
equitable claim then has a company 
which relies upon the grant by a state 
of something beyond its power? What 
standing does a state’s license give it 
to seize upon the energy of the nation’s 
streams, or to impair their naviga- 
bility? 

The course of the act through Con- 
gress bears out our conclusion. The 
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joint resolutions, beginning with the 


first—that of January 19, 1917—ay.f 


thorized the Secretary of War to issue 
permits for the diversion of water, butll,. 
were, as we have seen, always solici- 
tous to prevent any vested rights from 
arising, the danger of which was sev- 
eral times mentioned upon the floor, 
When the last resolution was passed, 
the Federal Water Power Act had 
been already bruited, and the resolu-ff. 
tion itself presaged its prospective pas- 
sage. When it was introduced Sena- 
tor Harrison proposed an amendment 
expressly excluding the Niagara river, 
“so that we could really get some legis- 
lation beneficial to the consumers inf; 
that particular section.” Senator 
Wadsworth, who had charge of the 
bill in the Senate, answered that the 


petitioner “will fall completely under §., ; 


the jurisdiction of the Commission 
just as any other water-power com- 
pany anywhere in the United States 
falls under it.” Later in answer toa 
question of Senator McKellar, he said §- 
that the petitioner and any other com- 
pany that might be organized “must 
come to the Commission and get a li-§,; 
cense, and the Commission can pre- fj, 
scribe the conditions upon which the 
license is to be issued.” These were 
unequivocal assertions that the peti- 
tioner’s existing rights. would not be 
recognized. Later, Senator Wads- 
worth amended the section himself by 
inserting the provision that the act 
should not “confirm” or otherwise “af- 
fect”’ any existing claim; in explana- 
tion of which he said that the com- 
panies—“‘rightly or wrongly, I do not 
know which—have claimed, or have 
indicated that they might claim, cer- 
tain continuing rights to,the diversion 
of water and the generation of power 
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. I do not want this bill in any 
‘Bway to confirm that claim.” While 
that language does, indeed, shed no 
light upon whether § 23(a) was in- 


ici-Brended affirmatively to overbear state 


grants, at least it should not throw 
“Bdoubt upon the earlier categorical 
‘statements that they should not pre- 
‘Bvail. 

The respondent was therefore right 
“Bin holding that, at any rate as a new 
"Bquestion, the petitioner was not entitled 
“Bio have its “projects” appraised at 
their “fair value.” Whether the re- 
*t, Bspondent should have. followed the 
SBconstruction of the first Commission, 
is another matter. In spite of the 


plenitude of discussion in recent years 
as to how far courts must defer to the 
rulings of an administrative tribunal, 
it is doubtful whether in the end one 
can say more than that there comes a 
“Bpoint at which the courts must form 


their own conclusion. Before doing 
so they will, of course—like the admin- 
istrative tribunals themselves—look 
*Bifor light from every quarter, and after 
Mall crannies have been searched, will 
“yield to the administrative interpreta- 


“Btion in all doubtful cases ; but they can 


never abdicate. Even Gray v. Powell 
(1941) 314 US 402, 86 L ed 301, 62 
S Ct 326—a case which perhaps went 
as far as any other—left no doubt as 
to this. Mitchell v. United States 
(1941) 313 US 80, 97, 85 L ed 1201, 
61 S Ct 873. Be that as it may, the 
case at bar is different from the usual 
one in two important respects: (1) 
there was no customary interpretation, 
but only a single instance; and (2) the 
tribunal has reversed itself. The con- 
ventional reason for the deference ex- 
acted from courts for such rulings has 
always been the advantage possessed 


by such tribunals in a background of 
specialized experience and understand- 
ing, gathered from a long acquaint- 
ance of the members with the subject 
matter, either while they are in office 
or before. The continuity of this ex- 
perience is assumed to build up an 
acquaintance inaccessible to others— 
courts included. If so, a single rul- 
ing, made shortly after the tribunal has 
been set up, should have far less weight 
than a series of repeated rulings over 
a course of years. And when that iso- 
lated instance is repudiated by the same 
tribunal in the light of its added ex- 
perience, it has scarcely any weight at 
all. Indeed, the very reason which 
forbids a court from lightly overrul- 
ing an administrative ruling, a fortiori 
forbids its undertaking to say that a 
later ruling is mistaken when it re- 
verses the earlier one. We must as- 
sume that continued occupation with 
the subject has disclosed the past error 
better than we can do ourselves. We 
conclude therefore that the petitioner 
has no right to the appraisal of the 
“fair value’ of its “project” as of 
March 2, 1921. 

[7-12] The question remains as to 
what value the Commission should 
have taken in its place. The proceed- 
ing was authorized under § 4(b), 16 
USCA § 797(b), which allows it “to 
determine the actual legitimate orig- 
inal cost of and the net investment in 
a licensed project”; the last being the 
figure at which the United States may 
recapture it under § 14, 16 USCA 
§ 807, when the license expires, and 
the base upon which its rates are to be 
calculated, if it ever engages in inter- 
state or foreign commerce. Section 
20, 16 USCA § 813. Section 3(13), 
16 USCA § 796(13) defines “net in- 
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vestment”’: it is “the actual legitimate 
original cost as defined and 
interpreted in the ‘classification of in- 
vestment in road and equipment of 
steam roads, issue of 1914, Interstate 
Commerce Commission,’ plus similar 
costs of additions” etc. We are not, 
however, to read this definition inde- 
pendently of that provision of § 14 
that “net investment shall not include 
good will, going value, or 
prospective revenues.” On the con- 
trary, since the chief, if not the only, 
purpose of an investigation under § 4 
(b), is to find the value on recapture, 
or the rate base of the licensee, we are 
to understand the defintion of § 3(13) 
as incorporating these limitations. We 
first turn to the “Classification” itself. 
The Commission, as required by the 
act—§ 3(13)—promulgated it as part 
of its own rules; it now appears as 
Part 103 of Title 18. Code Fed. Reg. 


We may start with § 103.02-2. This 
provides that the accounts of the car- 
rier “shall be charged the cost of orig- 
inal road, original equipment, road ex- 
tensions, additions, and betterments.” 
These constituents are then immediate- 


ly defined. “Original road means the 
land and fixed improvements provided 
and arranged for in the original plan 
for the construction of a new road.” 
“Original equipment” and “road ex- 
tensions” are defined in the same way. 
“Costs shall be actual money costs to 
the carrier.” For the most part the 
rest of the “Classification” has little 
relevance to property like the peti- 
tioner’s; but § 103.41 is more impor- 
tant; it relates to the “Cost of road 
purchased.” It provides that “This 
account shall include the cash cost of 
any road purchased” ; and 
that when the sale includes “equip- 
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ment, seucrities, and other assets” the 
“appraised value” of these must bg 
deducted from the cash and only the 
remainder of the cash shall be charged 
to the carrier’s account. So far 
§ 103.41 has no application to the 
case at bar, but the next sentence ma 
be thought to have. It reads as fol. 
lows: “Where the consideration giver 
for the property purchased is other 
than cash, such consideration shall be 
valued on a current cash basis.”’ Simi- 
larly, if part of the consideration is 
the assumption of liabilities, they shal 
be appraised at their cash value. 
While § 4(b) of the Federal Power 
Act speaks of “actual legitimate orig. 
inal cost” and of “net investment” as 
though they might differ, § 3(13) de 
clares that “net investment” is “actual 
legitimate original cost” as defined in 
the “Classification.” Therefore we 
may dismiss as fanciful the theoretical 
possibility that “actual legitimate orig- 
inal cost” in § 4(b) can mean any- 
thing different from the same phrase 
as defined in the “Classification,” and 
assume that that definition applies 
throughout the act whenever “net in- 
vestment” or “original cost’’ appears. 
Were it not for § 103.41 of the 
“Classification” there could be no 
doubt that “original cost’? meant the 
cost of the original construction. See- 
tion 103.02-2 confines the capital ac- 
count to “the cost of original road, 
original equipment, road extensions, 
additions, and betterments” and de- 
fines each of these as that “provided 
and arranged for in the original plan 
for the construction of a new road.” 
It is only in § 103.41 that we find ar- 
other standard, and, although the rul- 
ings of the Interstate Commerce Com- 
mission—incidentally all made after 
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1920 and in part at least made under 
@ § 19(a)—the “Valuation Act,” 49 
a USCA § 19a—are not entirely plain, 
im it seems to us at least plausible to argue 
that that section meant to allow the 
purchaser of a going road to include 
in his capital account the value in cash 
or in property of whatever he in good 
faith paid. At any rate we shall as- 
sume arguendo that that is the right 
reading, although we might hesitate so 


Simi-M to hold, if the case turned upon it. For, 


if that is true, the builder of a road 
who does not sell it is at a disadvan- 
tage—compared with one who does. 
The builder who does not sell is con- 
fined for his base to his original cost; 
he who sells can assure the buyer that 
he may use as a base whatever he pays 
in good faith. If the builder can per- 
suade the buyer to pay more than the 
original cost the difference becomes 
part of the base and the public must 


pay rates computed upon the excess. 
Surely that is a most undesirable dis- 


tinction. Be that as it may, we need 
go no further here than to hold, as we 
do, that if this be the meaning of 
§ 103.41, at least the consolidation of 
1918 was not a “purchase” within its 
terms. 

Certainly not every consolidation is 
within them; not, for example, that of 
a parent with its subsidiaries. Ala- 
bama Power Co. v. McNinch (1937) 
68 App DC 132, 21 PUR(NS) 225, 
94 F(2d) 601, 615, 616. The con- 
solidation of 1918 was not, it is true, 
of that sort, yet it was also not in any 
ordinary sense a “purchase.” The 
three companies did not sell their prop- 
erties to the petitioner, and the peti- 
tioner did not buy of them. We do 
not mean merely that the form of the 
transaction was not a sale—we should 


[4] 


not stand on that—the substance also 
was not a sale. The properties had 
been held by two groups of persons: 
“Stetson” and “Shoellkopf” who com- 
bined their interests into one company 
which thereafter they owned jointly. 
The allotment of the shares as between 
the two groups was doubtless the re- 
sult of genuine competition ; presuma- 
bly it followed the relative values of 
the properties. But all competition, 
all “arms-length” bargaining, stopped 
there ; neither party had any interest to 
reduce the nominal capitalization. Dis- 
regarding the form of the transaction, 
and looking at its effect, the “Stetson 
Group” conveyed an interest in their 
properties to the “Schoellkopf Group” 
in exchange for an interest in prop- 
erties of the “Schoellkopf Group” ; and 
vice versa. If any part of such a 
transaction can be regarded as a “pur- 
chase” at all, it must be confined’ to 
that interest in the properties of the 
“Stetson Group” which passed to the 
“Schoellkopf Group,” and that inter- 
est in the properties of the “Schoell- 
kopf Group” which passed to the 
“Stetson Group”; for plainly both 
groups retained some interest in their 
old properties after the consolidation. 
Therefore, § 103.41 could by no possi- 
bility apply to any interests but those 
transferred. It would follow that, as 
to those interests which each group re- 
tained, the “original cost” was the 
test; and as to those interests which 
each group exchanged, the value “on 
a current cash basis’ of the interests 
which they received from the other 
was the test. We will not say that it 
is impossible to work out a result un- 
der such a hybrid test, but it seems to 
us too plain for debate that when 
§ 103.41 speaks of the “purchase” of 


49 51 PUR(NS) 





UNITED STATES CIRCUIT COURT OF APPEALS 


a road it does not mean to include a 
transaction like that at bar. In short, 
while it may be tolerable to allow a 
buyer to capitalize the purchase price 
he may have paid, even though that 
has been computed upon the assumed 
continuity of rates which were higher 
than they should have been, there is 
surely nothing to be said in favor of 
allowing two companies mutually to 
pool their interests, and from that time 
forward to treat as vested the values 
they happened then to have. Nothing 
need be said of the three earlier trans- 
actions by which the items in dispute 
were added to the capital of the 
“Cliff,” the “Tunnel,” and the “Hy- 
draulic Companies” ; in each case these 
were between companies which had the 
same shareholders, and between which 
there could certainly be no “purchase.” 

We all agree that, for the foregoing 
reasons, the Commission was right to 


go back to the original construction 
cost of the power plants; but Judge 
Frank and I think that the same result 


also follows for other reasons. We 
believe that § 103.41 of the “Classifi- 
cation” should not be read as incorpo- 
rated into the Federal Power Act by 
§ 3(13) at all. All that § 3(13) says 
is that the “actual legitimate original 
cost” of a plant shall be as defined by 
the “Classification.”” We can find no 
definition of “original cost” in the 
“Classification” unless it be § 103.02-2. 
That, as we have seen, mentions the 
constituent elements “provided and ar- 
ranged for in the original plan for the 
construction of a new road” ; and while 
the “Classification” does not use the 
phrase, “original cost,” the “cost” of 
the “original road” must be taken as 
the “original cost.” Section 103.41 
does indeed deal with “‘cost,’”’ and in- 
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50 


cludes the cost to the buyer of an 
“original road”; but it appears to us 
a perversion of the phrase “original 


cost” to make it cover the cost to 4 ‘ 


successor of the original builder. What 
can be the meaning of “original cost” 
in that connection? We start there. 
fore with a textual difficulty which 
alone seems to us nearly conclusive: 
and our interpretation is confirmed by 
§ 14. The “original cost” of a con- 
struction plant does not involve “go- 
ing value’’ or “‘prospective revenues”; 
the builder buys the labor, materials, 
and land from those into whose prices 
neither of those factors has entered; 
what they sell is convertible into a va- 
riety of uses, and the particular use to 
which the builder of the plant proposes 
to devote them does not determine 
their price at all. Quite the opposite 
is true of the cost of a plant, built and 
in operation; that is not in the least 
measured by the original cost of the 
materials or labor which have gone 
into it, or the cost of such materials 
and labor as at the moment of sale 
would be necessary to produce a plant 
of equal capacity. The only factor 
which determines its price is the “pro- 
spective revenues” which it will pro- 
duce. These may be larger or smaller 
than the “original cost,” or the “re- 
production cost” ; but that will not af- 
fect the purchase price, except as the 
scrap value of the plant serves as a 
“floor,” or bottom price, below which 
the value will not go. 

This being true, the “actual legiti- 
mate original cost” of § 4(b) and 
§ 3(13) cannot be the price paid by 
the buyer of a going plant, because 
that must inevitably include “prospec- 
tive revenues”; and, indeed, can in- 
clude nothing else, but possible scrap 
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value. That price cannot be taken for 
the measure of the recapture price ex- 
cept in open defiance of § 14 which ex- 
pressly forbids the inclusion of “pro- 
spective revenues” in “net investment.” 
Finally, the interpretation of § 3(13) 
which we adopt avoids the discrimina- 
tion, which we mentioned a short time 
ago, in favor of such builders as can 
iMsecure a purchaser for their plants. 
An objection may be raised to this 
argument that it proves too much ; be- 
cause, consistently applied, it would 
also make the “fair value,’ allowed 
to a licensee under the proviso of 
§ 23(a), the “original cost” to the 
builder, and would thereby destroy the 
advantage certainly intended to be 
given to such licensees. The proviso 
with proper ellipsis reads as follows: 
“the fair value of said project 
shall be deemed to be the 
amount to be allowed as the net in- 
vestment . in said project . 


as of the date of the license, or as of 
the date of the determination.” If 
§ 14 is always to be read into the term, 
“net investment,” how, it may be 
asked, can “fair value” include “going 


? 


value” or “prospective revenues,” and 
if it cannot, is not one driven back 
to original cost, or is not § 103.41 
of the “Classification” to be admitted 
as part of the definition of ‘“‘net invest- 
ment” in all cases? Verbally, the di- 
lemma is inescapable, but the situation 
is in any aspect an impasse which de- 
mands violence to the literal meaning 
of some of the words used. For there 
can be no doubt that “prospective reve- 
nues” must not be included in “net in- 
vestment” ; there can be no doubt that 
the cost to a buyer must include ’’pro- 
spective revenues”; there can be no 
doubt that “fair value” was intended 


to include more than “original cost.” 
The use of “net investment” in the 
proviso of § 23(a) will not match with 
the definition in § 3(13), if we also 
observe the admonition of § 14. It is 
not necessary to define what should go 
into “fair value”; it is necessary only 
to break through the band of verbal 
logic at its weakest spot. That spot 
appears to us to be where § 14 strictly 
would deny to “prospective revenues” 
any share in “fair value.” Indeed, if 
some latitude be not imputed to that 
phrase why should a hearing have been 
especially provided for that issue? The 
result would follow rigidly from the 
definitions themselves. Moreover, this 
conclusion is confirmed when we con- 
sider that in the original form of § 23 
“fair value” was in the case of disa- 
greement to be determined by the 
courts. It is moreover perhaps an 
added reason for supposing that § 14 
is not to be read into the proviso of 
§ 23(a) in determining fair value that, 
when Congress in 1935 added Part II 
to the statute, 16 USCA § 824 et seq., 
which relates principally to rates of 
public utilities engaged in interstate 
commerce other than licensees under 
Part I, it provided in § 208(a), as 
added by act Aug. 26, 1935, § 213, 
16 USCA § 824g(a), that, as to such 
public utilities, the Commission shall 
ascertain the “actual legitimate [orig- 
inal] cost of the property” but that 
“when found necessary for rate-mak- 
ing purposes,” it shall also ascertain 
“other facts which bear on the de- 
termination the fair value 
of such property.” Alabama Power 
Co. v. Federal Power Commission 
(1942) 75 App DC 315, 44 PUR 
(NS) 197, 128 F(2d) 280, 293, cer- 
tiorari denied (1942) 317 US 652, 87 
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L ed 525, 63 S Ct 8. Incidentally, it 
follows from § 208 that much of our 
discussion here may be inapplicable to 
nonlicensed public utilities. 

[18, 14] From what we have said, 
it would follow that we should affirm 
the orders in toto, and so we should 
except for one ruling in which we 
think that the Commission was wrong. 
Upon the rehearing the petitioner of- 
fered to prove that a part of the profits 
which the “Cataract Company” had 
added to the capital of the “Tunnell 
Company,” and which the Commission 
canceled from the “net investment,” 
was from the sale by the “Cataract 
Company” to the “Tunnel Company” 
of “nonproject’”’ lands: i. e., lands not 
used as part of the petitioner’s power 
development. To this the Commission 
made two answers: (1) that it made 
no difference whether or not any part 
of the lands were “nonproject” lands, 
the petitioner should not carry the 
profits on its books; and (2) that in 
any event it had failed at the hearing 
to identify the supposedly ‘“non- 
project” lands. The Commission’s 
jurisdiction under § 4(b) is limited 
to determining the cost of the “net 
investment in a licensed project” ; and 
a “project” is defined by § 3(11), 
which we quote in the margin.’ The 
only words which could cover lands 
not actually used for power develop- 
ments are “miscellaneous structures 
used and useful in connection with said 
unit,” and “lands, or interest in lands 


necessary or appropriate in the main 
tenance and operation of said unit. 
By “nonproject” lands the petitione 
must be understood to have meantim 
lands which do not fall within eithe 
of these descriptions ; and they should 
certainly not be included within the 
“net investment” of the “project,” but 
should be treated as though they were 
not owned by the petitioner at all. The 
profit should not therefore have beenj 
included in that investment, because 
the lands themselves should not havel 
been. The issue seems to have arisen 
in such a way that justice requires that 
an opportunity be given to the peti- 
tioner to prove what part of the lands 
were “nonproject” lands. The case 
has not been finally closed, and Miller, 
the Commission’s witness, in his testi- 
mony said that he would try to sepa- 
rate “project” from “nonproject,” 


lands. Apparently he did so after the 


hearings were closed, but his report is 
not in the record. Considering that, 
as we have said, the Commission’s 
jurisdiction pro tanto depends upon 
the issue, we do not think that the pe- 
tioner should be foreclosed from 
making its proof, it being understood 
that the burden is upon it. Section 
301(a), 16 USCA § 825(a). Ala- 
bama Power Co. v. Federal Power 
Commission, supra (128 F(2d) at 
pp. 295, 296.) 

The petitioner complains somewhat 
bitterly of the general result, which, 





1“(11) ‘Project? means complete unit of 
improvement or development, consisting of a 
powerhouse, all water conduits, all dams and 
appurtenant works and structures (including 
navigation. structures) which are a part of 
said unit, and all storage, diverting, or fore- 
bay reservoirs directly connected therewith, 
the primary line or lines transmitting power 
therefrom to the point of junction with the 
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distribution system or with the interconnected 
primary transmission system, all miscellaneous 
structures used and useful in connection with 
said unit or any part thereof, and all water 
rights, rights of way, ditches, dams, reser- 
voirs, lands, or interest in lands the use and 
occupancy of which are necessary or appfo- 
priate in the maintenance and, operation of 
such unit.” 
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am it says, deprives it of all advan- 
we from the successful outcome of 
he foresight and courage of its found- 
pioneers who, in the face of the 
most expert advice of the time, have 
pw justified their faith in the possi- 
ility of transmitting electrical current 
yer long distances. To deny to such 
jventurous spirit all but the usual 
turn upon the money originally in- 
ested would be, it says, to stifle the 
ery breath of industrial progress. No 
pmmunity can advance in the arts 
yhere incentives are not offered for 
yusual risks and unusual daring, if 
hey succeed. We have, however, noth- 
g to do with such considerations ; 
ey are for Congress, to which alone 
is given power to measure and balance 
onflicting economic interests. How 
ar in the end it will dampen progress 
0 hold down the profits of those who 
preatly venture ; how far—if it does— 
the resulting gains to consumers will 
not balance the loss: these issues are 
lainly not for judges, who indeed are 
not well qualified to deal with them, 
even if that were within their powers. 
Except as to any inclusion of “‘non- 
project” lands the orders will be af- 
firmed, 


Aucustus N, Hanp, CJ., concur- 
I entirely agree with the re- 

sult reached by my brethren and 
should add nothing were it not for 
the fact that they express the view 
that the words “original cost” are to 
be limited to cost to the first investor 


in the power project. I seriously 
doubt whether such a view was ever 
in the mind of Congress when it em- 
ployed the words “original cost” and 
I think, if applied in other cases, it 
would be so damaging to many in- 


vestors in water-power projects that 
it should not be adopted without clear- 
er warrant than I can find and cer- 
tainly not without argument, owing to 
the serious results involved in such a 
construction of the statute, which it 
has never received. 

Moreover, the view suggested is, 
I believe, plainly inconsistent with the 
“classification of investment in road” 
by the Interstate Commerce Commis- 
sion which the Commission embodied 
in Regulation 103.41 pursuant to § 3 
(13) of the Power Act, 16 USCA 
§ 796(13). Indeed this is virtually 
admitted in the opinion of the major- 
ity, who avoid the difficulty only by 
concluding that 103.41 should not be 
read as incorporated in the Power 
Act by § 3(13). 

The cost to the present owners is 
impliedly recognized as a proper fac- 
tor in Opinion No. 77 of the Commis- 
sion (1942) 44 PUR(NS) 291, 310, 
when it gives its reasons for rejecting 
the 1918 write-ups in the case at bar. 
It says: ‘While we recognize the 
significance to be attached to the 
values finally agreed upon in a trans- 
action between unaffiliated parties who 
have bargained extensively at arms’ 
length, we cannot agree with licensee’s 
contention under the facts here pre- 
sented.” In other words, the Com- 
mission would apparently have al- 
lowed the present proprietor the cost 
to it less deductions for such items 
as good will if there had been satis- 
factory evidence that it made a pru- 
dent investment at arms’ length and 
that its investment did not consist of 
securities distributed among various 
participants that had been issued with- 
out satisfactory proof of value. As 
there was no satisfactory proof that 
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the securities represented cost to the 
present proprietor it was properly 
driven back to the cost to its predeces- 
sors. 

Though “original cost” is not an 
altogether clear or happy phrase, I am 
not persuaded that it only refers to 
the first investor and does not include 
a present proprietor of a project who 
has paid a price that did not include 
any nuisance value or capitalized spec- 
ulative future revenues based on 
good will, but only a capitalization 
based on a fair return from an invest- 
ment made at arms’ length. Only by 
this interpretation of § 14 of the 
Power Act providing that the net in- 
vestment of a licensee “shall not in- 
clude or be affected by good 


will, going value, or prospective rev- 

enues 

ing. 
It is difficult to see why §§ 14 and 


” 
. 


can it have any mean- 


20 should have required deduction of 
going concern, good will, and prospec- 
tive revenue values if such values 
played no part in the determination of 
the net investment described in § 3 
(13) as “the actual legitimate original 
cost thereof as defined and interpreted 
in the ‘classification of road 

., issue of 1914 Interstate Com- 
merce Commission.’”’ Only by the 
most awkward draftsmanship could 
Congress have sought by § 14 to re- 
inforce the definition of § 3(13) by 
excluding items not included in net 
investment under the terms of § 3 
(13). 

The expression “prospective rev- 
enues” is one familiar to rate litiga- 
tion, and in view of the fact that, for 
rate-making purposes prospective 
revenues should not and logically can- 


not be used to fix a fair return, ha; 
not been thought to involve thé 
corollary that the rate base to a pur 
chaser must either be zero or the cos 
to the original builder. By defining 
“net investment” in terms of the ICQ 
investment classification, Congres 
has apparently established origina 
cost to the licensee as the valuatio 
base, and § 14, quite consistent 
modifies this investment base by the 
deduction of elements of value whic 
are not regarded as appropriate to 
rate fixing. Good will, going con 
cern, and prospective earnings values 
are the difference between what an in 
vestor will pay for a particular enter 
prise and the cost of providing the 
equal of its tangible assets. The lat- 
ter factor is not harder to determine 
than reproduction cost, the ascertain- 
ment of which is familiar to rate 
cases, and, indeed, required by Con- 
gress in railway valuations. 49 
USCA § 19a. 

It is not suggested that the forego- 
ing interpretation would allow a suc- 
ceeding purchaser a return based on 
the production value of his plant. The 
allowable basis for his return is only 
the net investment he has made so far 
as it does not exceed reproduction 
cost. 

It is true that certain verbal incor- 
sistencies between §§)3(13) and 14 
may exist, as is noted in the opinion 
of the majority, but the interpreta- 
tion I suggest apparently reconciles 
any there may be and is fortified both 
by the general practice in rate making 
under analogous Federal statutes and 
by what seems to have been the view 
of the Commission expressed in the 
words already quoted from its Opin- 
ion 77, supra. 
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RE INDIANA HYDRO-ELECTRIC POWER CO. 


FEDERAL POWER COMMISSION 


Re Indiana Hydro-Electric 
Power Company 


Docket No. IT-5681, Opinion No. 97 
July 30, 1943. Rehearing denied September 28, 1943 


ROCEEDING relating to accounting entries of licensee under 
Prrederat Power Act; order entered directing accounting en- 
tries. 


Public utilities, § 34 — Ownership of facilities — Facilities leased to operator. 
1. A company owning facilities operated by its affiliate under lease for 
the transmission and sale of electric energy at wholesale in interstate com- 
merce is a public utility under the Federal Power Act, p. 57. 


Accounting, § 3 — Jurisdiction of Federal Power Commission — Hydroelectric 
power company. 
2. The Federal Power Commission has jurisdiction over the accounting 
methods of a company owning facilities used for the transmission and sale 
of electric energy at wholesale in interstate commerce, although the com- 
pany does not operate the facilities, p. 57. 


Accounting, § 30.1 — Promotional expenditures — Consideration for stock. 

3. An amount spent on properties prior to the organization of a Federal 
licensee should not be allowed as consideration for licensee’s stock issued to 
its promoters where there is no substantial evidence that the amount repre- 
sented any valuable consideration in connection with the licensee’s acquisition 
of the properties, where none of the promoters owned any of the property con- 
veyed to the licensee, and where the surveys and engineering services ren- 
dered by the promoters were fully paid for in cash, p. 58. 


Accounting, § 21 — Financing cost — Plant account. 
4. A Federal licensee’s plant account should not include a sum charged 
thereto upon the issuance of common stock to another company for the lat- 
ter’s financial backing, where the licensee did not acquire its electric plant 
in exchange for the stock issued, p. 59. 


Accounting, § 56 — Adjustments — Erroneous entries. 
5. Amounts erroneously charged to a Federal licensee’s plant upon the is- 
suance of common stock should be transferred to Electric Plant Adjust- 
ments Account pending Commission action on such item, p. 59. 


Accounting, § 24.1 — Write-ups — Intercompany transactions. 
6. The difference between the purchase price paid by a Federal licensee to 
an affiliate for a hydroelectric plant and an amount carried on the balance 
sheet of the original owner of the plant, representing the value thereof plus 
subsequent additions to date of sale, constitutes a write-up due to affiliated 
company transactions and should be placed in Electric Plant Adjustments 


Account p. 60 
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Accounting, § 25 — Interest during construction — Federal licensee. 


7. A Federal licensee’s earnings from one year’s operation of a plant am 
quired to provide additional head for another of its plants prior to co 
struction of the latter plant should be established. in the licensee’s Electrifi 
Plant Adjustments Account, since this amount operates as a reduction ; 
the amount of interest on the unconstructed plant, p. 61. 


Accounting, § 25 — Interest during construction — Federal licensee. 


8. A computation of interest during construction for expenditures afte 
the exhaustion of money obtained from the sale of a Federal licensee’ 
bonds at the rate of 7 per cent a year on the amount expended, assuming. 
that the expenditures of any one month were made ratably over the mont 
was proper, p. 61. 


Accounting, § 56 — Elimination of Plant Adjustments Account — Federal licensee 


9. A plan providing for the writing off of the amount in Electric Plan 
Adjustments Account against a capital surplus created by a reduction in the 
company’s common stock and against available earned surplus, with the 
balance to be amortized at the Federal income tax depreciation rate, is not 
wholly acceptable in that it would defer over a long period of years amounts 
which should be removed from the account at once, p. 62. 


Accounting, § 21 — Funded debt expenses — Revisions. 
10. Expenses incurred by a Federal licensee in issuing funded debt should 


be transferred from Electric Plant Adjustments Account to the company’smubj 


Unamortized Debt Discount and Expense Account, and the expired portionfi 
thereof should be transferred to earned surplus, p. 63. 


Accounting, § 14 — Unrecorded retirement — Revisions. 
11. An amount representing an unrecorded retirement should be transferredj 
from a Federal licensee’s Electric Plant Adjustments Account to its Re- 
serve for Depreciation of Electric Plant Account, p. 63. 


Accounting, § 29.1 — Organization expense — Federal licensee. 
12. Organization expenses which had been erroneously removed from ai 
Federal licensee’s Plant Account and transferred to Discount on Capital 
Stock Account should be returned to its Plant Account, p. 63. 


Accounting, § 12.1 — Legal expense — Federal licensee. 
13. Legal expenses which had been erroneously removed from a Federal 
licensee’s Plant Account and placed in its Discount on Capital.Stock Ac- 
count should be returned to its Plant Account, p. 63. 


Accounting, § 14 — Retirements — Depreciation reserve — Federal licensee. 


14. An amount representing electric plant retirements which had been er- 
roneously included in a Federal licensee’s Electric Plant Adjustments Ac- 
count should be transferred to the company’s Depreciation Reserve Ac- 
count, p. 63. 


* 


APPEARANCES: John H. Groves General Counsel, and Posey T. Kime, 
and Roy Garrett, for the Indiana Hy- for the Commission. 
dro-Electric Power Company, respond- 
ent; Richard J. Connor, Assistant By the Commission: This proceed- 
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g arises under the Federal Power 
ict and relates to accounting entries 
hich should be made by Indiana Hy- 
i™@ro-Electric Power Company (herein- 
ter referred to as “respondent’’) pur- 
ant to our Uniform System of Ac- 
punts Prescribed for Public Utilities 
d Licensees. 
¢@ On March 3, 1939, respondent filed 
ith the Commission a reclassification 
i its accounts as of January 1, 1937, 
ind the original cost studies required 
y Electric Plant Instruction 2—D of 
he Uniform System of Accounts. 
Bespondent proposed to reduce its 
ectric plant accounts by transferring 
82 506,095.72 to Account 107, Elec- 
ric Plant Adjustments. Respondent 


further proposed to charge off this 
mount to capital surplus to be created, 
subject to stockholders’ approval, by 
breduction of its common stock. 


Following a field examination of re- 


spondent’s books, the Commission’s 
mtaff submitted a report in which it 
was proposed to transfer an addition- 
al $1,159,447.46? to Account 107. 
Respondent protested the transfer of 
$1,107,217.05 * of this latter amount. 
A hearing was held before a trial 
examiner on May 19 and 20, 1941, and 
briefs have been filed by counsel for re- 
spondent and for the Commission. 


Jurisdiction 


[1, 2] Respondent owns the Nor- 
way and Oakdale hydroelectric plants 
on the Tippecanoe river in northern 
Indiana and a 33-kilovolt transmission 


line connecting the plants. Respond- 
ent also owns three 66-kilovolt trans- 
mission lines connecting the Oakdale 
plant with the cities of Lafayette, 
Kentland, and Monticelio in the state 
of Indiana. 

Since January 1, 1931, respondent’s 
properties have been operated by its 
affiliate, Northern Indiana Public 
Service Company, under a lease pro- 
viding for an annual rental of $380,- 
000. As the record clearly shows, 
Northern Indiana uses respondent’s 
facilities for the transmission and sale 
of electric energy at wholesale to Cen- 
tral Illinois Public Service Company. 
The energy is delivered at Kentland, 
Indiana, from which point it is trans- 
mitted into the state of Illinois by Cen- 
tral Illinois for resale. 

While it is thus apparent that re- 
spondent owns facilities which are 
used for the transmission and sale of 
electric energy at wholesale in inter- 
state commerce, respondent contends 
that it is not a public utility under the 
Federal Power Act, because it does 
not operate the facilities. 

Such contention is untenable. Sec- 
tion 201(e) of the act, 16 USCA 
§ 824(e), defines a public utility as 
any person “who owns or operates fa- 
cilities subject to the jurisdiction of 
the Commission” under Part II of the 
act. 

Respondent is therefore a public 
utility under the Federal Power Act 
and is subject to the Commission’s 
System of Accounts, 





1The staff report proposed to transfer an 

additional amount of $1,167,544.66 to Ac- 
count 107. After conferences held with re- 
spondent’s representatives, the amount was 
changed to $1,159,447.46. 


8At the hearing, respondent protested $1,- 


d- #8 990,660.07 of the total amount recommended 


57 


by the Commission’s staff for transfer to Ac- 
count 107. However, in its briefs, respondent 
withdrew its acceptance of certain staff recom- 
mendations with respect to interest during 
construction, thus increasing the amount pro- 
tested to $1,107,217.05. 
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Common Stock 


Respondent was organized pursuant 
to an agreement dated December 17, 
1921, entered into by three promoters 
(John A. Shafer, H. E. Kinney, and 

.H. P. Wilson) who had been interest- 
ed in the hydroelectric development of 
the Tippecanoe river; Middle West 
Utilities Company; and two of the 
latter’s subsidiaries—Interstate Public 
Service Company and Central Illinois 
Public Service Company. Samuel and 
Martin J. Insull were also parties to 
the agreement as nominees of Middle 
West. 

Under the plan of organization, 
there was issued $3,500,000 of com- 
mon stock all of which was charged 
to the plant account. Respondent pro- 
posed, in its reclassification of ac- 
counts, to transfer $2,625,000 of this 
amount from its plant account to Ac- 
count 107, Electric Plant Adjustments. 
This amount represents the par value 
of common stock placed in escrow pur- 
suant to the agreement of December 
17, 1921. At the same time respond- 
ent proposed to retain in its plant ac- 
count the balance of $875,000 record- 
ed upon the issuance of its common 
stock as the alleged value of the con- 
sideration received for such stock. 

The $875,000 of common stock was 
issued under the plan of organization 
as follows: 

(1) $125,000 to John A. Shafer 
and H., E. Kinney and $375,000 to H. 
P. Wilson allegedly for properties, 
rights, engineering surveys, and re- 
ports on the Tippecanoe river ; and 


(2) $375,000 to Middle West Ut 
ities Company for certain guaranti 
and contracts for the purchase of ek 
tric energy. 

[3] As to the first item the sta 
maintains the properties, rights, ¢ 
gineering surveys, and reports we 
fully paid for in cash obtained fro 
the sale of respondent’s bonds ® and nj 
additional value was received as co 
sideration for the stock. 

In accordance with the organizatio 
agreement, 159 acres of land, includ 
ing four dam sites on the Tippecano 
river, were transferred to respondent 
For these lands and appurtenant wa 
ter rights (exclusive of the Norwa 
flowage rights) respondent paid $55, 
000 in cash* to the Tippecanoe Hy 
draulic Company and its wholly owne; 
subsidiary, Tippecanoe River Electri 
Company. In addition, more tha 


$150,000 in cash was paid to other 


for the flowage rights appurtenant td 
the site upon which respondent’s Nord 
way plant was built. No commo 


stock was issued to the Tippecanogy 


companies. 

The record shows that none of the 
promoters owned any of the proper 
conveyed to respondent, and that the 
surveys and engineering services ren 
dered by them were fully paid for i 
cash. Shafer received $12,000 andi 
Kinney $5,000. Wilson was paid $3, 
641.80 for engineering and other ex-@. 
penses which he incurred and, in ad- 
dition, he was paid a finder’s fee of 
$25,000 in cash for his financial serv- 
ices. Finally, the organization agree- 





3 The organization agreement provided that 
the proceeds obtained from the sale of re- 
spondent’s series A bonds were to be used for 
the payment of “about $60,000” to Tippecanoe 
Hydraulic Company and Tippecanoe River 
Electric Company “and in paying the expenses 


51 PUR(NS) 58 


incident to its organization the acquisition of 
its properties and the issue of its securities, 
and in the construction and equipment of the 
Norway plant... .” 

4 As stated in footnote 3, the December 1/, 
1921, agreement provided for the payment of 
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ent provided Shafer and Kinney 
bould receive a royalty of 0.8 mill for 
ich kilowatt hour generated annually 
y the Norway plant in excess of 24,- 
0,000 kilowatt hours.® 
Respondent’s witness, Reid (for- 
ely president of the respondent, and 
resident of the Interstate Power 
ompany, an affiliate, in 1921), testi- 
yd in these proceedings to the effect 
at some $317,000 had been spent on 
he Tippecanoe properties prior to or- 
pnization of respondent in 1921, It 
as contended that this amount should 
fm allowed as a consideration for stock 
the par value of $500,000 issued to 
e promoters. Reid’s testimony pur- 


‘Borted to be based on “records, docu- 

ments, and other papers” which he re- 
ulled having seen in 1921. His testi- 
mony, however, was unsupported. He 
"gproduced no books or records to sub- 


tantiate his general conclusions, and 
osuch records were ever made avail- 
thle for examination by members of 
fur staff. He testified that the claimed 
Hependitures were made by the Tippe- 
anoe companies, whereas the stock 
‘Bras not issued to these companies but 
0 promoters. All the properties 
‘owned by the Tippecanoe companies 
te acquired by the respondent for 
55,000, which amount we. allow. 
Moreover, there is not the slightest 
"Bividence that those who received the 
“Ftock (Messrs. Shafer, Kinney, and 
‘MVilson) incurred any exepnditures or 


rendered any services for which they 
were not otherwise compensated. 
Thus, there is no substantial evidence 
that the sum of $317,000 represented 
any valuable consideration in connec- 
tion with the acquisition of the Tippe- 
canoe properties. Accordingly, re- 
spondent has failed to support its bur- 
den of proof.® 

[4, 5] In addition to the $500,000 
above discussed, respondent proposed 
to retain in its Electric Plant Accounts 
the amount of $375,000 charged there- 
to upon the issuance of common stock 
to Middle West Utilities Company for 
the latter’s financial backing. Accord- 
ing to respondent this backing enabled 
it “to issue and sell its bonds and later 
its preferred stocks to finance its con- 
struction needs.” 

Under the plan of organization, In- 
terstate Public Service Company was 
to manage and operate respondent’s 
properties and with Central Illinois 
Public Service Company, was to take 
all the energy generated therefrom at 
rates to be fixed by Middle West, In- 
terstate and Central Illinois, affiliates 
of Middle West, guaranteed the prin- 
cipal and interest on respondent’s 
bonds. Middle West guaranteed that 
the price to be received by respondent 
for the energy should be sufficient to 
pay its taxes, expenses, depreciation, 
other obligations and dividends at cer- 
tain specified rates.? However, any 
amounts received by respondent in ex- 





$60,000 to the Tippecanoe companies, but be- 
a of title defects the smaller amount was 
paid, 

5The Norway plant had a generating ca- 
facity of approximately 25,000,000 kilowatt 
hours annually. 

6 Section 301(a) of the Federal Power Act, 
16 USCA § 825(a), provides in part as fol- 
lows: “The Commission, after notice and op- 
portunity for hearing, may determine by order 
the accounts in which particular outlays and 


receipts shall be entered, charged, or credited. 
The burden of proof to justify every account- 
ing entry questioned by the Commission shall 
be on the person making, authorizing, or re- 
quiring such entry, and the Commission, may 
suspend a charge or credit pending submis- 
sion of satisfactory proof in support thereof.” 

7 Under paragraph 9 of the company’s Plan 
of Organization, “dividends on the common 
stock are to be paid semiannually at a gradu- 
ated rate beginning two years after the date 
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cess of those requirements were to be 
paid to Middle West. The latter com- 
pany also agreed to purchase such 
shares of respondent’s preferred stock 
($100 par, 7 per cent cumulative) at 
85 and accrued dividends as might be 
necessary to enable respondent to meet 
the sinking-fund requirements on its 
bonds.® 

It is apparent that respondent did 
not acquire electric plant in exchange 
for the stock in question issued to Mid- 
dle West. The amount charged to 
plant as an offset to the stock issued 
was, therefore, a fiction. 

It is true Middle West and Inter- 
state paid the respondent $57,357.57 
under the guarantees provided for in 
the organization agreement. This mon- 
ey was accounted for according to its 
use after receipt by respondent. In no 
sense could it validate the original 
charge to plant upon the issuance of 
the stock to the Middle West. 

A part of the foregoing $875,000 
of stock was placed in escrow and sub- 
sequently yielded the respondent $3,- 
750.° This amount was credited to 
plant eliminating to this extent the er- 
roneous charge thereto upon issuance 
of stock. The excess of $871,250 
charged to plant upon the issuance of 
common stock must be established in 
Account 107, Electric Plant Adjust- 
ments, for disposition as hereinafter 
specified, 


Monticello Water Rights 


[6] In connection with the constry 
tion of respondent’s Oakdale hyd 
plant, the respondent acquired a sma 
up-stream hydro plant, known as 
“Monticello” plant, with its pertine 
lands and rights, in order to increas 


mately nine feet. 


filiate, Interstate Public Service Co 
pany for $250,000. 

The Monticello plant was original 
owned by Tippecanoe Electric an 
Power Company. The properties wer 
purchased at foreclosure on June 4 
1912, by one Hardin for $50,000. 0 
June 8, 1912, Hardin transferred th 
properties to Northern Indiana Utili 
ties Company, which, on April 1, 1913 
transferred them to Interstate Publi 
Service Company. 

A balance sheet of the old Tippe 
canoe Electric and Power Company 
as of April 30, 1912, indicated that th¢ 
plant was carried at $120,096.24. The 
record indicated that subsequent plan 
additions up to 1924 amounted to $24, 
000. 

The staff included $176,000 rela 
tive to the transaction in Account 10 
on the theory that it represented a 
intercompany write-up. This amount 
represented the difference between the 
purchase price in 1924 of $250,000 
and $74,000, the latter figure being the 
foreclosure price of $50,000 plus the 





when the operation of the Norway plant is 
commenced, viz., at the rate of $2 per share 
per annum during the third year next suc- 
ceeding said date, and at the rate of $3 per 
share per annum during the fourth year next 
succeeding said date, and at the rate of $4 
per share per annum during the fifth year 
next succeeding said date, and at the rate of 
$5 per share per annum during the sixth year 
next succeeding said date, and at the rate of 
$6 per share per annum during the seventh 
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year next succeeding said date and during 
each year thereafter.” 

8 The mortgage and trust deed required 
that, beginning December 1, 1925, $25,000 per 
year should be paid into a sinking fund, and 
an equal amount of the series A bonds retired 
annually. - 

® The 375 shares of stock had been pledged 
with respondent by H. E. Kinney and were 
subsequently sold to Middle West. 
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gst of subsequent additions of $24,- 
000. 
The records relative to the various 
ansactions are incomplete. The price 
‘gt which Hardin transferred the prop- 
erties to the Northern Indiana Utili- 
ies Company is not known. It ap- 
gars that there was a certain degree 
Wf affiliation between Hardin and 
M\orthern Indiana Utilities Company 
but the relative extent of affiliation is 
not ascertainable from the records. 
Under the circumstances, we allow as 
original cost the amount of $144,- 
(06.24 being the sum of the $120,- 
96.24 reflected in the balance sheet 
of the Tippecanoe Electric and Power 
Company in 1912 and $24,000, the 
Jgcost of subsequent additions to date 
of sale in 1924. The remaining bal- 
ance of $105,903.76 we hold is a write- 
up due to affiliated company trans- 
actions which amount is properly re- 
dassifiable in Account 107 for dis- 
position hereinafter specified. 

Bm The alternative to the foregoing 
Monclusion is to accept the foreclosure 
price of $50,000 plus the additions of 
$24,000 or a total of $74,000 as prop- 
er cost, which would leave $176,000 
for classification in Account 107. 
This was the recommendation in the 
staff report. In view of all the cir- 
cumstances, however, the conclusion 
we have reached that only $105,903.76 
should be classified in Account 107 
seems the appropriate one. 


Interest during Construction 
[7, 8] The issues with respect to in- 
terest during construction concern the 
amounts charged to respondent’s plant 
accounts as interest on its Oakdale 
plant.2° 


Subsequent to the completion of re- 
spondent’s Norway plant, respondent 
acquired the Monticello plant and wa- 
ter rights to provide additional head 
for its Oakdale plant. This acquisi- 
tion was financed with proceeds from 
respondent’s 6 per cent series B bonds. 
Respondent charged $20,283.94 to its 
plant accounts as interest on these 
funds during the period immediately 
prior to actual construction. How- 
ever, respondent failed to take into 
consideration the fact that the Monti- 
cello plant was operated during this 
preconstruction period of approximate- 
ly one year. Subsequently, the staff 
and respondent agreed that the earn- 
ings from the one-year’s operation of 
the Monticello plant was $4,937.01. 
This amount, as recognized by re- 
spondent, operates as a reduction in 
the amount of interest cost and should 
be established in Account 107. 

We have found that the original cost 
of the Monticello plant is $144,096.24 
and the remaining excess’ of $105,- 
903.76 is includible in Account 107. 
Interest during construction applicable 
to the Monticello plant should be re- 
duced proportionately. The recorded 
amount $20,283.94 for such interest 
is correspondingly reduced to $11,- 
683.54, a reduction of $8,600.40 which 
should be established in Account 107. 

The Commission’s staff also ques- 
tioned respondent’s charges for inter- 
est in the amounts of $60,915.75 and 
$4,297.31, representing respectively, 
dividends paid on preferred stock and 
the net amount of interest paid on 
notes and loans payable. After the 
exhaustion of respondent’s series B 
bond money, funds were obtained 





0 There is no controversy as to the interest 
charged on respondent’s Norway plant which 
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was financed almost entirely through the sale 
of respondent’s 7 per cent series A bonds. 
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through preferred stocks and notes and 
loans payable, but such funds were not 
earmarked for construction of the 
Oakdale plant; they were commingled 
with other funds of respondent. 

In lieu of respondent’s charges, and 
in accordance with the Commission’s 
well-established method of determin- 
ing interest during construction ™ the 
Commission’s staff computed interest 
during construction for expenditures 
after the exhaustion of the series B 
bond money at the rate of 7 per cent 
per annum on the amounts expended, 
assuming that the expenditures of any 
one month were made ratably over the 
month. By this method the staff cor- 
rectly computed $24,462.91 as the 
amount of interest during construc- 
tion to be substituted for the amounts 
of $60,915.75 and $4,297.31 charged 
by respondent. 

We therefore find that $24,462.91 
represents the correct amount of inter- 
est on the funds used for the construc- 
tion of the Oakdale plant after the ex- 
haustion of the money obtained from 
the sale of respondent’s 6 per cent 
series B bonds. The difference of 
$40,750.15 between the amount found 
to be correct and the amounts charged 
by respondent should be transferred to 
Account 107, 

The sum of the foregoing adjust- 
ments of interest during construction 
to be included in Account 107 is $54,- 
287.56 for disposition hereinafter 
specified. 


Adjustments Conceded by 
Respondent 


The foiiowing items were conceded 


by respondent in its protest to the staff 
report and by subsequent correspond. 
ence and conferences with the staff as 
properly classifiable in Account 107, 
Electric Plant Adjustments. 


(1) Par value of common 
stock placed in escrow at 
organization 

(2) Funded debt and legal ex- 


$2,625,000.00 
15,986.04 


pense 

(3) Fees and expense in con- 
nection with the issuance 
of capital stock 

(4) — erroneously capital- 


zed 10,425.00 

(5) Abeninand dam sites ... 11,808.61 
(6) Trial operations (Oakdale 

plant) 1,335.19 

(7) Unrecorded retirement .. 184.07 

(8) Miscellaneous items of ex- 

pense originally charged 

to electric plant accounts 


12,491.50 


279.17 
$2,677,509.58 


Subtotal 
Organization expense, le- 
gal expense, cost of bor- 
rowed funds, land and 
land rights, and miscel- 
laneous construction ex- 
penditures, erroneously re- 

—— from plant ac- 
( 39,373.89) 
(10) ‘ean of equipment 
of Monticello plant made 
in error 


Total (net) $2,558,326.13 


Disposition of Amounts Established in 
Account 107, Electric Plant Adjust- 
ments 


[9] The foregoing amount of $2, 
677,509.58 (not including certain cred- 
its which will be considered hereinaft- 
er) conceded: by respondent, added to 
the other amounts ($871,250, $105, 
903.76, and $54,287.56) which we 
have found are classifiable in Account 
107, brings the total of that account 
exclusive of credit amounts to $3,708, 
950.90. 


Respondent submitted a plan for the 





11 Re Chelan Electric Co. (1934) 1 Fed PC 
102, 108, PUR1933E 332; Re Portland Gen- 
eral Electric Co. (1934) 1 Fed PC 161, 176, 
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184; Re Kanawha Valley Power Co. (1936) 
1 Fed PC 322, 326; Re Northern States 
Power Co. (1936) 1 Fed PC 329, 348. 
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RE INDIANA HYDRO-ELECTRIC POWER CO. 


disposition of the amount classifiable 
in Account 107. The plan contemplat- 
ed the creation of capital surplus of 
$2,625,000 by a reduction in the com- 
mon stock of a like amount, subject to 
the approval of the common stockhold- 
ers. The amount in Account 107 
would then in part be written off 
against such capital surplus and avail- 
able earned surplus, the balance re- 
maining to be amortized at the rate of 
1.75 per cent a year, the Federal in- 
come tax depreciation rate. The plan 
is not wholly acceptable in that it 
would defer over a long period of 
years amounts which should be re- 
moved from the accounts at once. We 
shall accordingly direct that the entire 
amount of Account 107 be disposed of 
immediately. 

[10] The amount of $15,986.04, 
conceded by respondent to be includible 
in Account 107, represents expenses 
incurred in issuing funded debt. We 
shall direct the amount to be trans- 
ferred to Account 140, Unamortized 
Debt Discount and Expense, and that 
the company make appropriate entries 
to dispose immediately to earned sur- 
plus of the expired portion thereof. 

[11] The amount of $184.07, con- 
ceded by respondent to be includible 
in Account 107, represents an unre- 
corded retirement. We shall direct the 
amount to be transferred to Account 
250, Reserve for Depreciation of Elec- 
tric Plant. 

This leaves an amount of $3,692,- 
780.79 exclusive of certain credits, to 
be disposed of. This amount has no 
place in the accounts. It should be re- 
moved therefrom at once. 
order the amount charged to Account 
271, Earned Surplus, with a proviso 
that in lieu of charging Earned Sur- 


We shall | 


plus, the amount may be charged to 
a capital surplus created for the pur- 
pose of absorbing the charge. 

[12, 13] With respect to the credit 
amount of $39,373.89 included in Ac- 
count 107, representing organization 
expense, legal expense, etc., erroneous- 
ly removed from the plant accounts, 
this amount was originally transferred 
in error to Account 150, Discount on 
Capital Stock. We shall order the lat- 
ter account corrected by a transfer 
therefrom of the amount designated. 

[14] Included in Account 107 is 
another credit of $79,809.56 represent- 
ing retirements of electric plant made 
in error. We shall direct that the de- 
preciation reserve (Account 250) be 
corrected by a transfer thereto of the 
amount. 

An appropriate order in conformity 
with this opinion will issue. 


ORDER 


Upon consideration of the previous 
orders in this proceeding, the evidence 
adduced of record, the briefs and other 
documents filed, and having on this 
date made and entered its Opinion No. 
97 with findings, which is incorporated 
by reference as a part hereof; 

The Commission orders that: 

Indiana MHydro-Electric Power 
Company (hereinafter referred to as 
“respondent”) record in its accounts 
the reclassification and adjusting en- 
tries proposed in its reclassification 
and original cost studies ; and 

The Commission further orders 
that : 

(A) Respondent remove from Ac- 
count 100, Electric Plant, and transfer 
to Account 107, Electric Plant Adjust- 
ments, the adjustments of the Com- 
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mission’s staff agreed to by respond- 


ent, as follows: 
(i) Funded debt and legal ex 


pense 
(ii) Fees and expense in connec- 

tion with the issuance of 

capital stock 
(iii) Taxes erroneously capitalized 10,425.00 
(iv) Abandoned dam sites 11,808.61 
(v) Trial operations (Oakdale 


(B) Respondent remove from Ac- 
count 100, Electric Plant and transfer 
to Account 107, Electric Plant Ad- 
justments, the amount of $871,250, 
representing the par value of common 
stock issued without consideration and 
charged to plant at the time of organ- 
ization ; 

(C) Respondent remove from Ac- 
count 100, Electric Plant, and transfer 
to Account 107, Electric Plant Adjust- 
ments, the amount of $105,903.76 rep- 
resenting write-up in connection with 
the acquisition of the Monticello plant ; 

(D) Respondent remove from Ac- 
count 100, Electric Plant, and transfer 
to Account 107, Electric Plant Adjust- 
ments, the amount of $8,600.40 repre- 
senting interest during construction 
associated with the write-up of the 
Monticello plant ; 

(E) Respondent remove from Ac- 
count 100, Electric Plant, and transfer 
to Account 107, Electric Plant Adjust- 
ments, the amount of $4,937.01, rep- 
resenting earnings from the operation 
of the Monticello plant during a con- 
struction period ; 

(F) Respondent remove from Ac- 
count 100, Electric Plant, and transfer 
to Account 107, Electric Plant Adjust- 
ments, the amount of $40,750.15, rep- 
resenting an improper charge for in- 
terest during construction ; 

(G) Respondent dispose of $15,- 
986.04, established in Account 107, 


pursuant to paragraph (A) above, h 
a charge to Account 140, Unamortizg 
Debt Discount and Expense, and the} 
charge to Account 271, Earned Sur 
plus, such portion of the $15,986.04 a 
relates to the expired life of bonds wit 
which the amount is associated ; 

(H) Respondent dispose of 
amount of $184.07, established in Ag 
count 107, pursuant to paragraph (A 
above, by a charge to Account 25( 
Reserve for Depreciation ; 

(I) Respondent dispose of the cred 
it amount of $39,373.89, established i 
Account 107, by a transfer to Accouni 
150, Discount on Capital Stock, t 
remove amounts erroneously classifieg 
by the respondent in the latter account 

(J) Respondent dispose of 
credit amount of $79,809.56, repre 
senting retirements of electric pla 
made in error, by a transfer thereof t 
Account 250, Reserve for Deprecia 
tion ; 

(K) Respondent dispose of the bal 
ance of $3,692,780.79 remaining i 
Account 107 by charging said amoun 
to Account 271, Earned Surplus; pro 
vided, however, that respondent ma 
charge all or any part of said $3,692, 
780.79 against a Capital Surplus prop 
erly created for that purpose; 

(L) Respondent file with the Com 
mission, within six-months from thé 
date of this order, certified copies 0 


the entries required by paragraph 


(A) to (K), inclusive, of this order 

(M) The provisions of this orde 
are not to be construed as dispensing 
with the necessity of full compliance: 
with the requirements of the Publi 
Utility Holding Company Act of 193: 
and the rules, regulations, and orderg 
issued by the Securities and Exchangi 
Commission. : 
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WHAT'S THE DIFFERENCE BETWEEN 
RANSITE Cowowrsr and TRANSITE horoucr 7 


| Johns-Manville 
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teristics that Transite Conduit 
and Transite Korduct have in common... 


1. Incombustible ... Made of 
asbestos and cement, Transite 
Ducts won’t contribute to the 
formation of dangerous smoke, 
gases or fumes. When burnouts 
occur, they give maximum pro- 
tection to adjacent cables ‘and 
equipment. 

2. immune to Hlectrolysis... 
Transite Ducts are entirely in- 
organic, non-metallic, cannot be 
affected by electrolysis. 


T 


3. Smeeoth bore... Cable pulls and 
replacements are easier . . . dam- 
age to sheathings is minimized. 


4. Easily installed... Their com- 
bination of light weight, long 
lengths and quickly assembled 
couplings-speeds up work. 

For details and specifications, 
write for Data Book DS-410. 
Address Johns-Manville, 22 East 
40th Street, New York. 


RANSITE KORDUCT— 


Trawstre Ducrs 
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Industrial Progress 


Selected information about products, supplies and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 


Equipment Notes 


Microphone Control Box With Busy Signal 


Executone, Inc., 415 Lexington Avenue, 
N. Y., announces the manufacture of Model 
P566 relay and busy signal control box which 
may be connected to microphones in Execu- 
tone’s rack and panel amplifier sound systems. 

Installed with microphones in such loca- 
tions as guard houses, reception desks, tele- 
phone switchboard and at plant broadcasting 
centers, the control box codrdinates the opera- 
tions of multiple microphones and provides an 
instantaneous method of cutting in on central 
plant sound systems. A busy signal light elimi- 
nates interruption from other microphones in 
the same system; a talk-switch prevents acci- 
dental broadcasting of unwanted sounds, pro- 
vides automatic plate voltage relay control, re- 
ducing wear on amplifiers, and automatically 
cuts off music broadcasting when paging is 
desired. 

Suitable for wall mounting, the unit is 

















DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 


Founder of Tree Surgery 


_A War Service 


It's vital now to keep your lines 
free from tree interference. For 
tried dependability use Davey 
tree trimming service. The best 
is the best buy. Be wise. Play 
safe. 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 

















DAVEY TREE SERVICE 
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housed in a gray crackle finished metal cabine 
64 inches high, 28 inches wide, and 13 inche 
deep, Connections are made to terminal strip 
located inside the case. 


- 
Catalogs and Bulletins 


Data for Overloading Transformers 
During the Winter 


The Pennsylvania Transformer Compan 
has prepared statistics on the important sub 
ject of how to get more load out of a trans 
former during the four winter months. 

Due to low ambient temperatures during th¢ 
winter, transformers are capable of carrying 
more load than their nameplate reading. 

The Pennsylvania Transformer Company 
has used U. S. Weather Bureau Reports it 
charting winter temperatures throughout thé 
country. In turn, these temperatures were use( 
to determine the amount of, overload tha 
transformers can carry in specific region 
throughout the country. 

On the basis of this, a map of the United 
States was prepared and divided into five tem 
perature zones with the overloads for thes¢ 
zones indicated. 

Copies of this map and the information ac 
companying it may be obtained by writing to 
the Pennsylvania Transformer Company, 8 
Ridge Avenue, Pittsburgh 12, Pa., and asking 
for the Winter Overload Map. 


R&IE Issues Bulletin 

Railway and Industrial Engineering Com 
pany announces the publication of Bulletin 
No. 1382 on R&IE Shorting Contactor. The 
booklet contains two pages of description an¢ 
other information followed by several pages 
of technical performance data. 

Copies of this bulletin may be obtained from 
The Railway and Industrial Engineering Com 
pany, Greensburg, Pennsylvania. 


Allis-Chalmers Issues Bimonthly 


A new pocket-size magazine entitled, “Allis: 
Chalmers Operation and Maintenance Review 


“MASTER*LIGHTS" 


® Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 


© Hospital Emergency Lights. 





CARPENTER MFG. CO. 
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SO MUCH 


FOR 


SO LITTLE 
7 ABU 


PAPERS made from 100% new, white 
cotton cuttings save critical war mate 
rials. Yet the finest L. L. Brown bonds*® 
instead of ordinary papers, add only 2% 
to letter costs, but make your correspond 
ence 100% in character, prestige, impres 
f 


siveness. Ask your printer for samples 


cannot burn with- 
air. With swift efficient action, G2/feg 


of the following 


‘Bopletely surrounds fire with a blanket of car- 
n dioxide. Aér is sealed out. | i B R OV" \ 
pI) is especially recommended for oil, de Ble 


G 


Moline, electrical, hemical fires. Built b : — . 
ing oo etle, anoainchetier at ra Baie as TTER PAPERS 


uipment since 1905, GB/Feg comes from a dis- 

guished line of fire fighters, including such 

hous names as Fire Guard, Alaskan, and Floa- * ADVANCE BOND 

me. Like all General products, it is quality 100% New White Linen & Cotton f 
ss produced for prompt delivery to essential 

PI *L. Lt. BROWN’S LINEN 


5 “ 00% 1 » Linen & Cotton Fibr 
Find out about GO/feg today! Mail the cou- 0%e ee = Cotton: Fibres 


5“Hin and details will be rushed! FORWARD BOND 


100% New Cotton Fibres 


| GENERAL [JETROIT (FORP. GREYLOCK BOND 


75% New Cotton Fibres 
Former Name The General Fire Truck Corp. 
DETROIT CHICAGO ESCORT BOND 
Distributors in all principal cities. 50% New Cotton Fibres 
West Coast Affiliate: The General Pacific 
Corp., Seattle, Les Angeles, San Francisco. * Permanent Papers 
GENERAL DETROIT CORP. TE, 
8 Eas! Jefferson Ave., Detroit 7, Mich. Gee 
D complete details on G2/fog D fs 
: L. L. BROWN @ sx PAPER CO. 


ADAMS ,| YB MASS 
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Why dig through a 


PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly— 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
a with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 
giving a dependable grip on both con- 
ctors. Also Straight Connectors and 
Tees with same con- 


tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 

_ Vi-Tite Terminals for quick 

installation and easy taping. 

Also sleeve type terminals, 

screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split ‘tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


(on oF, Bok SE Om @ ek - | FITTInG Ss 





PENN-UNION 





Catalogs & Bulletins (Cont'd) 


succeeds Allis-Chalmers’ “Victory Product 
and Maintenance News.” 

Illustrated with color cartoons, the puh 
cation aims to broaden interest in problems 
war-time maintenance. It contains maintenap 
tips from Allis-Chalmers engineers, as welf 
timely articles on current trends for the sf 
man and the executive. It also invites an 
change of ideas on operation and maintenap 
from equipment users. The “Review” will 
issued bimonthly. 


> 


Manufacturers’ Notes 


Addressograph-Multigraph 
Announces Promotions 


Elmer F. Richter was made vice presida 
and general manager of Addressograph-M 
graph Corporation at a recent board of dire 
tors meeting, according to an announceme 
by president Joseph E. Rogers. Two other m 
received promotions. They are A. P. Tyle 
who was made secretary of the corporation 
Donald C. Adams, who was appointed assista 
secretary of the corporation. 

Mr. Richter has served as general manag 
of the corporation since last year, while \ 
Tyler was previously secretary and secrete 
to the president. Mr. Adams was assistant 
the manager of the export department 
more recently was given added responsibi 
ties in the priorities division. 


New Executive for Templeton, Kenly 

A. C. Lewis, associated with Simplex jad 
for more than thirty years, has been a 
pointed vice president in charge of sales ¢ 
Templeton, Kenly & Co., Chicago, J. B. Ter 
pleton, president, has just announced, He 
make his headquarters in Chicago, but 
maintain contact with Canadian distribute 
through frequent trips to the dominion. 


Pemco-Nordstrom Offices Opened In Atla 
Pittsburgh Equitable Meter Company-Mert 
Nordstrom Valve Company have opened 
offices in Atlanta, Georgia, according to a 
cent announcement. C. C. Moore, who has beg 
in charge of the Memphis office, is distri 
manager, The offices are located at 411 Bor 
Allen Building, Spring and Luckie Streets. 


G-E Service Center Managers Meet 
The first meeting of General Electric's Ay 
pliance Service Center managers was held 
cently in New York city. : 
The meetings were devoted to a general d 
cussion of the work and future policies 
the Service Centers. 





DICKE;TOOL COMPANY - 
DOWNERS GROVE, ILL. 
Manufacturers of 


Pole Line Construction Tools — 
They’re Built for Hard Work 
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senene METE 


RING 


THE cooperation of the electric utility 
ustry with the watthour meter manufacturers 


kept the design and development of the 


irements. Thanks to this cooperative 
thour meters will again Play their 


Le 


Y td 4 » e Whatever the demands of the gas in- 
dustry may be, Connelly is equipped 
to meet them. With our new laboratory for scientific 
testing of purification materials and greatly increased 
facilities for the production of Iron Sponge, Governors, 
Regulators, Back Pressure Valves and other equip- 
ment for gas purification and control, Connelly is at 
your service, ready for any emergency. 


Under the able management of Mr. A. L. Smyly, pio- 
neer in gas purification and pressure regulation, this 
organization has continued its leadership in the field, 
and the fact that Connelly products are standard in 
hundreds of the leading gas plants of the country is 
indicative of the service rendered. 


@ Mr. A. L. Smyly 
President 
) emonany Iron 


at Co. 


Abe IRON SPONGE and GOVERNOR Company 
CHICAGO, ILL. ELIZABETH N. J 
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SAVE THAT SECOND ENGINE 


with 


DAVEY POWER TAKE-OFF 


SPLIT PROPELLER 


POWER TAKE-OFF 





HERE'S WHAT IT IS 


The DAVEY Power Take-off is 
a heavy-duty unit for installa- 
tion in truck drive shafts to 
operate truck-mounted equip- 
ment normally requiring an ac- 
cessory engine of 10 to 100 HP. 
It uses as its basic principle an 
internal and external gear 
drive, operating as a strong 
and durable spline rather than 
the series of rotating or mesh- 
ing gears found in the trans- 
mission type take-off. Installa- 
tion is made directly to rear 
of the truck transmission case, 


HERE'S WHAT IT DOES FOR YOU 


It enables you to ‘gl — engine power for operating many types of heavy-duty equip- 
ment, ope whic! 

Air and ¢ mpress: @ Generators Gas 

e ‘Agricultural caghinasy @ Portable enachinn shops @ 
Street sprinklers @ Rock crushers. 


SOME DISTINGUISHED USERS OF DAVEY POWER TAKE-OFF EQUIPMENT 


Allentown-Bethlehem Gas Company Public jee” Electric & Gas Co. of 
Boston Consolidated Gas Co. New Jers 

Michigan Consolidated Gas Co. Scranton Spring Brook Water Service Co. 
Lane Construction Company. Meriden, Conn. Southern California Gas Company 
Memphis Power 6 Light Company Vacumite Company, Inc., Dallas, Texas 


BACKED BY 10 YEARS’ PROVED PERFORMANCE 


well bailers @ Concrete mixers 
Welders @ Pumps e@ 


Here's How Elimination Of 


Engine Saves MEN... MO 
- « » MATERIALS 


. Saves space for men, tools and ma 
. Saves weight—doubling truck uiility 
. Reduces original investment. 

. Lowers maintenance cost—no extra i 
. Reduces truck license fees. 


. Efficient equipment combinations « 


mounted on ONE truck. 


. Saves manpower — equipment © 


from driver's seat. 


. No trailer haul, when equipment is 


mounted. 

Long-life unit — owners report pow# 
off outlasts truck . .. saves own col 
to 10 months. 


Kon 
Write for details of how DAVEY Power Take-olfs can make any truck a “TWO-JOB” Truck 64 


AWEY 


vresson C0. 


De ee 
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e Nation's 5th Carrier 


P i x 
From small, 
: intricate process piping 
to the largest headers, 


Grinnell provides FLUID TRANS- 
PORT to speed war operations. 


n the Nation’s war-production plants, Grinnell plants, at strategic points, afford 
innell Prefabricated Piping is providing modern facilities for fabricating the connect- 
UID TRANSPORT for steam, air, gas ing links which convert a pile of pipe into a 
d liquids — vital services for production. complete piping system for efficient wartime 
In power stations, aviation gasoline refin- FLUID TRANSPORT. 
es, synthetic rubber plants, fighting craft Write for Data Folder, “Grinnell Prefab- 
d merchant ships, Grinnell has furnished ricated Piping”. Grinnell Company, Inc., 
P experienced piping engineering to solve Executive Offices, Providence, R. I. Branch 
dely varied piping problems. offices in principal cities of U. S. and Canada. 


rasicaren viene y GRINNELL 


wuenever PIPING is invoiveo 
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ROBERTSHAW BROADCAS 
AID FOOD AND FUEL 
CONSERVATION 


COAST-TO- 
zgrsioh aoe ee ae Ged PROGRAMS FEATURE 
Through outstanding women's OVEN EE ee 
a programs millions of 

omemakers learning value of 
Robertshaw Oven Heat Con 
trols are being urged to ask for 


them on new ra 
n ; 
available. ges when again 


TUNE IN THE ROBERTSHAW BROADCASTS 
OVER THESE STATIONS: 
METROPOLITAN BROADCAST 
MARKET RADIO STATION = SCHEDULE 
WOR Mon. thru Fri. 
Mon. thru Sat. 


NEW YORK 
CHICAGO WGN 
Los ANGELES KNX 
PHILADELPHIA WCAU 
BOSTON AND 
NEW ENGLAND NEW ENGLAND Two days 
MARKET NETWORK per week 


YANKEE Two days 
NETWORK per week 


; Mon., TUCS+s 
DETROIT WR Thurs., Sat- 


Mon. thru Fri. 


Mon. thru Fri- 
Mon thru Fri- 


PITTSBURGH 


SAN FRANCISCO— - 
OAKLAND Mon. thru Fri. : " 


sT. LOUIS 
CLEVELAND 
BALTIMORE 


MINNEAPOLIS— ‘ 
ST. PAUL Mon, thru Fri. os 


Mon. thru Sot. 
Mon. thru Fri. 
Mon. thru Fri. 


WASHINGTON, D.C: Mon. thru Fri. ; 
SCHE 


BUFFALO—NIAGARA Mon. thru Fri. 


CINCINNATI Mon. thru Sat. 
INDIANAPOLIS Mon. thru Sat. oS and fF 
ROCHESTER Mon. thru Fri. A 
DENVER Mons thru Fri. Tell hir 
SCHENECTADY Mon. thru Fri. overt 
KANSAS CITY Tues., Thurs., Sat- will 
bring | 


Tell hin 
they car 


a greem ) T 
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SCHEDULED SERVICE 
by SKILLED SPECIALISTS 


ERE are three ways you can help the 
ternational Industrial Power dealer give 
tu SCHEDULED SERVICE for your 
ternational TracTracTors, Wheel Trac- 
rs, and Power Units. 


Tell him as far in advance as possible 
at overhaul you need done, what equip- 
ent will need servicing, and when you 
n bring it in for service. 


Tell him what new parts you will need, 
they can be ordered in advance. 


3. Make minor repairs yourself, so the 
dealer’s servicemen will have more time 
for urgent, major overhaul. 


The International dealer has the shop 
facilities, the skilled workmen, and the 
precision tools to handle service work 
with the least expenditure of money and 
war-needed metals. Let him help you 
keep your equipment on the job. 


International Harvester Company 
180 North Michigan Avenue Chicago 1, Illinois 


Sug War Souds... Save and Sewe America 
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Keeping those power lines “HOT” helps our fighter 
An uninterrupted flow of electricity to the A.C.S.R. power lines—Aluminum Cab 
farm and manufacturing fronts means more Steel Reinforced—are playing an importa be 
food, more supplies for our fighting fronts. So part in our country’s war effort. These ca 
keep those power lines on the job. They'll ductors are on many of the steel towd 
helpcompensate for the labor that’s been lost. high voltage lines you see stretching acto 1 
You can obtain materials and supplies country. They form vast rural network 
_needed for proper maintenance and emer- A.C.S.R. provides the high conductivit 9 
gency repair of your A.C.S.R. lines. Alcoa high strength and resistance to corrosi 
has been authorized to carry an adequate that makes the enviable performance 
inventory of these materials in stock, so we these lines possible. 3 
can make prompt shipment on orders bear- If you need help in placing repair orde 
ing proper authorization. The form of certi- or on any other maintenance problem 
fication required is provided in the WPB write ALUMINUM COMPANY OF AMERI 4 
Utilities Order U-1. 2134 Gulf Bldg., Pittsburgh, Pa. 
If you 
have 
lem, 
We ' 
into ¢ 
Form 


eae 
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Save to Win 


with these four simple rules 


4 


of battery care: 


Keep adding approved water at 
regular intervals. Most local water 
is safe. Ask us if yours is safe. 


Keep the top of the battery and 
battery container clean and dry at 
all times. This will assure maximum 
protection of the inner parts. 


Keep the battery fully charged— 
but avoid excessive over-charge. 
A storage battery will last longer 
when charged at its proper voltage. 


Record water additions, voltage, 
and gravity readings. Don't trust 
your memory. Write down a com- 
plete record of your battery's life 
history. Compare readings. 


If you wish more detailed information, or 
have a special battery maintenance prob- 
lem, don't hesitate to write to Exide. 
We want you to get the long-life built 
into every Exide Battery. Ask for booklet 
Form 3225. 


Exide — 


CHLORIDE 
BATTERIES 





...is a vital principle 


of utility operation! 


Conservation of materials is no new story 
to the men who operate public utilities. 
With thrift and efficiency they have always 
planned for conservation. 


They’ve squeezed the last ounce of use 
out of materials and equipment in their 
care .. . and today, that need is intensified. 


One helpful principle to follow is that of 
“Buy to Last—Save to Win.” Buy quality 
products and equipment, then care for it to 
avoid needless replacement. That conserves 
raw materials, labor, and space in factories. 
It frees these productive elements for essen- 
tial war production. 


THE ELECTRIC STORAGE BATTERY CO. 
Philadelphia 


Exide Batteries of Canada, Limited, Toronto 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisal, 
valuations, special reports, investigations, design, and construction, « ¢ ¢ 


THE AMERICAN APPRAISAL GomMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 
fi 





or 
ACCOUNTING AND REGULATORY REQUIREMENTS 
WEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








vonox Ford, Bacon « Davis, anc. xsxm case 


OONSTRUCTION <4 
Engineers 


OPERATING COSTS 
VALUATIONS AND REPORTS 
NEW YORK PHILADELPHIA WASHINGTON CHICAGO 


INTANGIBLES 








GANNETT. EASTMAN & FLEMING, INC. 
ENGINEERS 


Harrisburg Pennsylvania 








GILBERT ASSOCIATES, Inc. 


ENGINEERS SPECIALISTS 
Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting, 


Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 
Operating Betterments, Personnel Relations, 
Inspections and Surveys, Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention, 














CHAS. T. MAIN. INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—Investigations-—V aluations—Reports 
Steam, Hydro Electric and Diesel Plants 
Boston, Mass. Washington, D. C. 
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PROFESSIONAL DIRECTORY (continued) 





J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizatiens 
Consulting Engineering Mergers 

Public Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 


DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 


231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York San Francisco 











Sargent & Lundy 
ENGINEERS 
Steam and Electrie Plants 
Utilities—Industriais 
Studies—R eports—Design—Supervision 
Chicago 











STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING * APPRAISALS 


BOSTON e¢ NEW.YORK e« CHICAGO e HOUSTON e¢ PITTSBURGH 
SAN FRANCISCO e LOS ANGELES 











THE J.G. WHITE ENGINEERING CORPORATION 
DESIGN © CONSTRUCTION © REPORTS © APPRAISALS 
80 BROAD STREET, NEW YORK 











(Professional Directory Concluded on Next Page) 
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Albright & Friel Inc. 


c Iting Eg gi s 





Investigations, Valuations, and Reports 
Design and Supervision of Construction 


1520 Lecust Street Phila., Penna. 


A. S. SCHULMAN ELECTRIC Go, 
Contractors a 


TRANSMISSION LingsS—UNperGcROUND Dx 
BUTION — Power STATION — INDUSTRIAL 
CoMMERCIAL INSTALLATIONS 

Cc 


537 Soutn Dearsorn St. 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 





‘Marx Wo.rr 
Public Utility Consultant _ 
261 Broapway, New York, N. Y. | 


Representing the Public Exclusively 
Since 1914, 








J. W. WOPAT ~ 


Consulting Engineer 


Construction Supervision 
Appraisals—Financiai 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Inc 





struction of Public Utility Properties 
4706 BROADWAY KANSAS CITY, MO. 








EARL L. CARTER 


Consulting Engineer 


pS Ak ary IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 











JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 

DESIGN AND SUPERVISION VALUATIONS 

ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 





Maximum HS 
removal per Ib. 
of Oxide! 


@ Lavino Activated Oxide is 


made specifically for maximum sulphur re- 
is not just.a “satisfactory” purifying 


moval 
incidental 


medium merely by virtue of 
properties, but is made especially for maximum 
capacity and activity, maximu race removal 
and shock resistance. As such, w 
you will find Lavino Activated Oxide has 
™ comparing cost, comparing 


e do not believe 


any close rival 
performance and comparing savings 


We'll be glad to tell youal! about its remarkable 
letterhead fo 





record; just write a note on your 





JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 
ees ae = Reports 


in connection wit 
rate inquiries, vara fixed capital 


E. J. Lavino and’Company 


VON 1528 Walnut St 
ACTIVATED’ aa, 


ww, ww. 
44-3 


hiladelphia 


Penna. 





pce IB Original cost, security issues. 





- 
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AN EXTREMELY SENSITIVE THERMOSTAT 


LET'S BE REALISTIC 


There are a lot of enchanting promises floating around about a fantastic 
world we will be living in after the war. Fine—it can't come too soon, but 
it looks like the demands of rehabilitation will determine the course of 
' events after the costly struggle is over. 
The order of things during the postwar period will of necessity, call for 
rigid economy throughout the entire program of living. lt is natural to 
assume that some changes will be made, and then only where-a saving 
can be effected. 
The day dream world.is very likely to be out of grasp for a little while to 
come, People as a whole are not so much concerned about fancy frills 
or novel ways of doing things as they are about getting back some of the 
basic comforts now denied by war priorities, and among the first of these 
is automatic heat—assured by the Mercoid time proven way of efficiency, 
accuracy and trouble-free performance. 


THE MERCOID CORPORATION, 4219 BELMONT AVE., CHICAGO 41, ILL. 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready fist 
ence. Their products and services cover a wide range of utility needs. 


A 
*Addressograph-Multigraph Corp. .... 
Albright & Friel, Inc., Engineers 
Aluminum Co. of America 
American Appraisal Company, The 
Autocar Company 








B 
Babcock & Wilcox Co., The 
Barber Gas Burner Company, The 
Barker & Wheeler, Engineers 
Black & Veatch, Consulting Engineers 
Blaw-Knox Division of Blaw-Knox Co. 
Brown, L. L., Paper Co. 
Burroughs Adding Machine Co. ......................-......- 13 








© 
Carpenter Manufacturing Company 
Carter, Earl L., Consulting Engineer 
Cleveland Trencher Co., The 
*Combustion Engineering Company, Inc. ins 
Connelly Iron Sponge & Governor Co. .................. 
*Consolidated Steel Corporation, Ltd. 
Crescent Insulated Wire & Cable Co., Inc. 


D 
Davey Compressor Company 
Davey Tree Expert Company ................................... 
Day & Zimmermann, Inc., Engineers 
Dicke Tool Company 
Diebold, Incorporated 








E 
Egry Register Company, The 
Electric Storage Battery Company, The 
Elliott Company 








F 
Ford, Bacon & Davis, Inc., Engineers 


G 
Gannett, Eastman & Fleming, Inc., Engineers 44 
General Detroit Corp., The 35 
General ‘Electric Company ........ Outside Back Cover 
*General Motors Truck & Coach Division........... is 
Gilbert Associates, Inc., Engineers ...................... Ge 
Grinnell Company, Inc. 39 








H 
Hoosier Engineering Company 
*Horn, A. C, Company 





I 
International Harvester Company, Inc. 
*I-T-E Circuit Breaker Co. 
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* Fortnightly advertisers not in this issue. 


J 
Jackson & Moreland, Engineers 
Jensen, Bowen & Farrell, Engineers 
Johns-Manville 





K 
Kerite Insulated Wire & Cable Co., Inc., The... # 
Kinnear Manufacturing Company, The 
*Kuhiman Electric Company 


L 
Lavino, E. J., and Company 





M 

Main, Chas. T., Inc. 
Manning, J. H., & Company, Engineers ... 

*Marmon-Herringten Co., Ine. ................ Oe 

Merco Nordstrom Valve Company ................ 
Inside Back 





Mercoid Corporation, The 





Neptune Meter Company 
Newport News Shipbuilding & Dry Dock Oo... 


3 
*Pennsylvania Transformer Company ................. 


Penn-Union Electric Corp 
Pittsburgh Equitable Meter Company ..... 
Inside Back 
ba ag Utility Engineering & Service Corpor- 
tion 








R 
Railway & Industrial Engineering Company... | 
Recording & Statistical Corp. ............---.---.0- Bese 
Remington Rand Inc. 
Ric-wiL. Company, The 
Ridge Tool Company, The 
Riley Stoker Corporation 
Robertshaw Thermostat Co, ...........--.--.---.me ia 
*Robins Conveyors Incorporated ............... ae 











8 
Sanderson & Porter, Engineers 
Sangamo Electric Company .... 
Sargent & Lundy, Engineers .. 
Schulman, A, 8., Eleétric Co., Contractors 
Stone & Webster Engineering Corporation en 


T 
Todd Combustion Division 


Vv 
Vulcan Soot Blower Corp. 


Ww 
White, J. G., Engineering Corporation, The -- 
Wolff, Mark, Public Utility(Censultant 
Wopat, J. W., Consulting Engineer ....... oe 
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( The Seed of Today 


is the Tree of Tomorrow 


E who has longed for the cool shade of a mighty 

oak in his front lawn, or for a row of productive 
fruit trees in the back yard—this man knows that the 
planting of the seed must, by many years, precede the 
fulfillment of his dreams, 

So it is with the attainment of life’s goals—a home, 
position and independence. So it is with the United 
Nations today in their quest for the four Freedams. 
The seed for a sturdy tree of world security was planted 
the day we and our Allies went all-out against tyranny. 
It has taken a while for our tree to mature and bear 
fruit, but because we moved when we did we are 
assured of success in the eventual victory. 

While we in the Pittsburgh Equitable Meter Com- 
pany and Merco Nordstrom Valve Company are now 
chiefly engaged in the production of materials for 
winning this wat, we are also energetically planning 
for the future. The Research, Engineering and Develop- 
ment programs of our organization are being 
intensified. New designs are taking form 
on the drawing boards. Experiments with 
new materials and new models are taking 
place in the laboratories. Our Standards 
Department, which was recently awarded 
the “A” Rating for quality control by the 


som To;Kr) Stncance ano Mammrne 


U.S. Army Air Forces, will apply exacting «1. cons eve sscovcre oF renennew 


precision over the manufacturing procedure in our 
products of tomorrow. 

With the coming of world peace, our five factories 
will resume their principal role of building accurate 
and dependable meters, valves, regulators and similar 
items for measurement and control. As manufacturers 
of precision equipment, we expect the educated post- 

war buyer to demand and recognize only 
the highest quality and serviceability. In 
the end, the harvest of the sceds that we 
are sowing today will be garnered by the 
equipment users of tomorrow. 


BACK THE ATTACK 
WITH WAR BONDS 


PITTSBURGH EQUITABLE METER COMPANY 


BOSTON 
BROOKLYN COLUMBIA 
BUFFALO HOUSTO 


MERCO NORDSTROM VALVE COMPANY 
em Main Offices, Pittsburgh, Pa. 
cHicaGo = Kansascity NATIONAL METER DIVISION, Brooklyn, N. Y. 


PITTSBURGH 
LOS ANGELES SAN FRANCISCO 
MEMPHIS SEATTLE 
NEW YORK TULSA 
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“. +. We Should take a page from the automobile monu | 
turers’ hook and adopt standardized designs; and then, 
suitable intervals, develop improved designs .. .” 


Yj 


Rs 


FREPETITIVE manufacture and con- 
stant design progress can go hand 

in hand, The automobile industry is 

only one of the many examples. 

A full realization of this by utility 
men is basic to General Electric’s pro- 
posal for repetitive manufacture of 
heavy power apparatus. When this 
utility executive goes on. to say that 
he “will be pleased to purchase 
major electric equipment ‘off the 
shelf’, he naturally expects that this 
equipment will be improved from 
model to model, as well as lowered 
in cost, as a result of repetitive 
manufacture. 

All of General Electric's research 
and engineering facilities stand back 
of this expectation. The history of 
those G-E products which have ad- 
vanced from “tailor-made” to “ready- 


made” production shows continual 
improvement. Examples are G-E 
MAzDA lamps, G-E refrigerators, dis- 
tribution transformers, switchgear. All | 
have shown steady advancement in 
design. 

Thus, it is our conviction that re- 
petitive manufacture will bring you 
better power apparatus, as well as 
lowering its price level. How soon 
we can achieve the desired results | 
will depend in large measure upon © 
the extent to which you are able to | 
co-operate in accepting minor limita- — 
tions on individual preferences for ° 
the sake of major gains over all. 
General Electric, Schenectady, N. Y. 


GENERAL {&% {) ELECTRIC 


A 
The best investment in the world is in this country's future —BUY WAR BONDS 


a 


This page is reserved under the MSA PLAN (Manufacturers Service Agreenent) 





